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AGENT. 


§ 138. Lwe— Authority of—Waiver of Forfeiture.—The evi- 
dence showed that Selvage, after the death of the assured, bought 
the policy from the beneficiary upon the faith of representations 
made by defendant’s agent that the amount of the insurance 
would be paid. Held, that if the agent was the agent of the de- 
fendant to receive the preliminary proofs, and having received 
them, knew that Selvage was negotiating with the beneficiary for 
the purchase of the policy, and by representing to him that the 
insurance would be paid, induced him to buy it, and if what 
passed between them was mutually understood and intended as a 
waiver of any such objections as have been made on this trial, the 
plaintiffs may recover, although the policy would otherwise have 
been void for the reasons stated in the objections. 

France et al. vs. Aitna Life Ins. Co.* 

Rep’d Jour'l, p. 657. U.8. 0. C., E. Dist. Penn. 
* Decision rendered May 16th, 1873, 
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APPLICATION. 


§ 139. Fime.—Verbal—Representation—The printed portion 
of the policy, which was numbered “ 127,” contained the follow- 
ing provision: “ Reference is had to assured’s application, No. 
127, which is his warranty and a part hereof.” There was no 
written application, a verbal application only having been made 
in procuring the policy. Held, that the court below instructed 
the jury correctly that “the policy in this case is the whole 
contract between the parties, the application not being in writ- 
ing, and is not a part of it, and is only a representation, and in 
order to invalidate the policy, must be shown to have em- 
braced a statement of a fact material to the risk—to have been 
untrue and fraudulently made.” 


Newman vs. The Springfield F. and M. Ins. Co,.* 
Rep’d Jour’! p. 682. 


ASSIGNMENT. 


§ 140. Fire.—Authority of Ayent—Written Instructions to 
Agent.—The policy required that immediate notice of any as- 
signment should be given to the secretary of the company, and 
that the assignment should be indorsed upon the policy or other- 
wise acknowledged by him in writing. The assignment was 
written upon the policy, and immediately under the names of the 
subscribing witnesses the agents signed their names, “ Stroud & 
Brown, for secretary,” and the same day reported the assignment 
to the company. The agents were accustomed to make such as- 
signments and report them to the company. Held, that this was 
a proper assignment under the conditions of the policy. Held, 
also, that if the company outside of and beyond its special writ- 
ten authority “ either expressly gives or encourages an agent to ex- 
ercise great additional powers for several years, and ratifies and 
confirms the same, thus holding him out to the world as right- 
fully exercising all those powers, thereby inducing the public to 
believe in and to rely upon his said enlarged agency, the compa- 
ny cannot, after a loss has occurred, repudiate his action and fall 
back upon the written authority for the purpose of avoiding the 


* Decision rendered July Term, 1871. 
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legal effect of those acts which he has done by their encourage- 
ment in the general scope of the business.” 

The Farmers’ Mut. Fire Ins, Co. vs. Taylor.* 

Rep’d Jour’l p. 668. 


CONSTRUCTION. 


§ 141. Fire.— Builder’s Risk” —Repairs.—The appellant in- 
sured an ice-house belonging to the appellee. The following 
memorandum was printed on the back of the policy: “ Build- 
er’s Risk.” —“ The working of carpenters, roofers, tinsmiths, gas- 
fitters, plumbers, or other mechanics, in building, altering or re- 
pairing the premises named in the policy, will vitiate the same 
unless permission for such work is indorsed in writing hereon.” 
The president of the appellee testified that the ice-house was 
nearly as: good as new, for the reason that he always kept a crew 
of men and a carpenter or two about the building the year round, 
and‘was constantly making repairs and keeping the building in 
thorough condition. Held, that “ by a fair and reasonable inter- 
pretation of this article of the policy it cannot be understood as 
referring to the casual patching up of the building such as spo- 
ken of by the witness, but as prohibiting such hazardous use of 
the building as is generally denominated “ Builder’s Risk,” 
which arises from placing it in the possession or under the con- 
trol of workmen for rebuilding, alteration or repairs. Held, atso, 
that “it is very obvious that a building so constructed would ne- 
cessarily be constantly liable to be injured and damaged by the 
use for which it was intended, rendering it indispensable for 
the prosecution of the business of the appellee that breakages 
should be repaired as they occurred, all of which was known to 
the appellants, and will be presumed to have been in their con- 
templation at the time the contract was made, and permitted by 
the written terms of the policy insuring the premises as an ice- 
house.” 

Harper vs. The Albany Mutual Ins. Co., 17 N. Y., 194 ; Washington 
Fire Ins. Co. vs. Davidson and Symington, 30 Md., 92, 107, 108. 

Franklin Fire Ins. Co. vs. Chicago Ice Co.t 

Rep’d Jour’! p. 609. 


* Decision rendered May 17th, 1873. 
+ Decision rendered May 22nd, 1872. 
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§ 142. Mariwe.—O/ Contracts—Avoidance of Policy—Kerosene 
—FExemplary Damages.—The company insured the steamboat 
Berlin City. The policy provided that “if gunpowder, cam- 
phene, spirit-gas, naphtha, benzine or benzole, chemical, crude or 
refined coal or earth oils, are kept or used on the premises with- 
out written consent, this policy shall be void.” Kerosene oil was 
used to light the cabin and saloon of the boat after the policy 
was issued, and it was claimed that this was in violation of the 
condition in the policy, and rendered the policy void. Damages 
beyond seven per cent. per annum on the judgment were also 
claimed as provided by statute, where the appeal is taken to ha- 
rass and delay the plaintiff. Held, that “the contract should 
have a reasonable construction, reference being had to the cir- 
cumstances under which it was made.” Held, also, that “if the 
language of the policy may be understood in more senses than 
one, it is to be interpreted in the sense in which the defendant— 
the insurance company—had reason to suppose the plaintiff un- 
derstood it.” Held, also, that “even were it doubtful from the 
general tenor of the policy and the relation of the parties wheth- 
er the term * refined coal or earth oils’ was used in the policy in 
an enlarged or restricted sense, other things being equal, the re- 
stricted construction should be adopted as being most favorable 
to the plaintiffs, who, in respect to the insurance company, stand 
in the position of promisees.” Held, also, “ when the intent is 
doubtful, conditions providing for forfeitures (and such is the 
character of the condition of this policy) are to be construed 
strictly against those for whose benefit they were introduced. 
Held, also, that “the party to a contract who seeks to destroy its 
obligation by reason of an alleged breach of a condition prece- 
dent by the other party, cannot establish the existence of such a 
condition by inference or conjecture.” Held, also, that the use 
of kerosene was not in violation of the condition of the policy, 
and that the policy was not rendered void by its use, and, Held, 
also, that as it does not anpear that the appeal was clearly frivo- 
lous, or that it was taken from sinister and improper motives, the 
damages claimed will not be awarded. 

Morse et al. vs. Buffalo F. and M. Ins. Co.* 

Rep’d Jour’l p. 622. 


* Decision rendered June Term, 1872. 
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§ 143. Marme.— Of Policy—Avoidance of Policy—Kerosene— 
Noscitur a sociis——The company issued a policy upon the steam- 
boat Berlin City, which contained the following provision: “ If 
gunpowder, camphene, spirit-gas, naphtha, benzine or benzole, 
chemical, crude or refined coal or earth oils are kept or used on 
the premises without written consent, this policy shall be void.” 
Kerosene oil was used to light the cabin and saloon of the boat 
after the policy was used, and it was claimed that this was in vio- 
lation of the condition in the policy, and rendered the policy void. 
The agent of the company testified that he did not understand, 
when the contract was made, that the use of kerosene was prohi- 
bited by the policy, and the circumstances of the case show con- 
clusively that the plaintiffs understood the policy as did the 
agent. Held, that the policy expressly enumerates those highly 
inflammable articles which are more commonly used, and then, 
“to protect the insurance company from the danger of loss by 
reason of the keeping or use of other articles of like character 
and equally dangerous, it specifies in general terms as included in 
the prohibition, ‘ chemical, crude or refined coal or earth oils.’ 
Hence any article of like character and equally dangerous as 
those enumerated, although such article is not specifically named 
in the policy, is within the prohibition. Further than this we 
do not think the scope of those general terms in the policy should 
be extended. In other words, we think that the maxim noscitur 
a sociis is applicable here, and that the term ‘refined coal or 
earth oils,’ as used in the policy, should be construed to mean 
only those articles or substances which are included in such gen- 
eral description, and which are also as highly inflammable, and 
therefore as dangerous to the insured property as naphtha, ben- 
zine or benzole.” 
Broom’s Legal Maxims, 451. 
Held, also, that the fact that neither the agent of the company 
nor the insured at the time the insurance was effected under- 
stood that the use of kerosene on the boat for illuminating 
purposes was prohibited, supports that construction of the con- 
tract which does not make the prohibition in the policy apply to 
the use of kerosene. 

Morse et al. vs. Buffalo F. and M. Ins. Co. 





Digest of Decisions. 


DESCRIPTION. 


§ 144. Lire—O/ Property—Misrepresentation—Application.— 
The policy sued on was procured by an insurance broker, who 
solicited the plaintiff to insure the building, and who, without 
his knowledge, prepared an application, which he presented to an 
insurance agent, who acted for several companies, and was au- 
thorized to receive and transmit applications and deliver policies 
for the defendants. The broker informed the agent that the 
building was used as an organ and melodeon factory, and that he 
believed a small part of it was to be used as a machine shop. The 
agent, however, in answer to a question in the application as to 
what was manufactured in the building, wrote “ machinery.” The 
broker received the policy from the agent, to whom it had been 
forwarded by the company, and delivered it to the plaintiff, who 
did not know of the application or that the broker had taken any 
steps to procure the insurance. The plaintiff received the policy 
without objecting to its form or contents. The policy purported 
to insure the plaintiff “on his frame two-story building, occupied 
as a machine shop,” and contained a provision that “the appli- 
cation for the insurance is a part of the contract,” and that 
“ whenever a building hereby insured shall be altered, enlarged, 
or appropriated to any other purposes than those herein men- 
tioned, or the risk otherwise increased by the act or with the 
knowledge or consent of the insured, without the consent of the 
company first obtained in writing, this policy shall be void.” The 
building at the date of the policy and up to the time of the fire 
was occupied as a manufactory of organs and melodeons, upon 
which it was agreed the risk was greater than upon a machine 
shop. Held, that the representation was material, and that “ it 
makes no difference that the misrepresentation was accidental, 
unintentional, and without any fraudulent intent, or even that the 
party insured was ignorant that such a representation had been 
made. In either case the ground of the objection is the same,” 
and that “ the misrepresentation takes away the foundation of the 
policy, and as it was the affirmation of a fact as then existing, it 
is enough to prevent the policy from taking effect as a contract. 
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The minds of the parties have not met upon the organ factory as 
the subject-matter of the insurance.” 

Kimball vs. Aitna Ins. Co., 9 Allen, 540; Sillem vs. Thornton, 3 El. & 
BI, (Am. ed.,) 868, 869, note ; Carpenter vs. American Ins. Co., 1 Story, 
57; Campbell vs. New England Ins. Co., 98 Mass., 381 ; Wilbur vs. Bow- 
ditch Ins. Co., 10 Cush., 446. 

Held, also, that “ the plaintiff sues upon the policy, and the court 
cannot alter the contract as therein expressed.” 

Tibbetts vs. Hamilton Ins. Co., 3 Allen, 569. 


Held, also, that “ however unfortunate this may be for the plain- 
tiff, he accepted the policy in its present shape,‘and cannot well 
complain that he has been misled by it.” 

Barrett vs. Union Ins. Co., 7 Cush., 175. 


And that “in this view of the case the application becomes un- 
important, as does also the question whether Gleason (the bro- 
ker) was the plaintiff's or the defendants’ agent.” It is decisive 
of the case that the policy “cannot be applied to the building 
which was destroyed by fire.” 


Goddard vs. Monitor Mutual Fire Ins. Co.* 
Rep’d Jour’! p. 663. 


INSURABLE INTEREST. 


§ 145. Fime— Evidence of Title—The appellee obtained a po- 
licy of insurance upon an ice-honse. The proof in an action on 
the policy was that the appellee was in possession of the proper- 
ty, claiming and occupying it as its owner. Held, that “this is 
prima facie evidence of title. ‘A person in the possession of 
land is prima facie presumed to be seized in fee.’ ” 

1 Phillips on Evidence, 646 and note. 

“In the absence of proof of an outstanding title in others, or 
any incumbrance upon the property, this prima facie presump- 
tion of a seizin in fee, growing out of the occupation by the ap- 
pellee as owner of the property, was sufficient to show an insur- 
able interest therein.” ; 

Franklin Fire Ins. Co. vs. Chicago Ice Co. 


* Decision rendered October Term, 1871. 
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§ 146. Lire.—Brother and Sister.—The defendant issued two 
policies upon the life of the deceased for the benefit of his sis- 
ter, one of the plaintiffs, who paid the premiums. At the time 
the policies were issued, and afterward until the death of the as- 
sured, the sister was a married woman, and in no respect depend- 
ent upon her brother, nor was he in any way indebted to her. 
Held, that if the deceased at the time of the insurance was un- 
married and without issue or parent living, the insurance for the 
sister was valid if the risk insured was properly described in the 
policy. 

France et al, vs. Aitna Life Ins. Oo. 

—$ 138, 


§ 147. Fime— Construction of Policy.—The policies issued by 
the companies were upon property including engines, boilers, ma- 
chinery and improvements held by the defendants in error as les- 
sees, who had assumed an obligation to return and redeliver the 
property in good order and condition, on the expiration of the 
lease. The policies contained the provision, “ This insurance to 
to cover their working interest in the above insured property.” 
Held, that the lessees’ interest in the property was not measured 
by the value of the use thereof from the time of the loss until the 
expiration of their term, but that their insurable interest was to 
the extent of the value of the property which they were bound to 
replace. Held, also, that the language of the policy was sufti- 
ciently comprehensive to cover the entire insurable interest which 
the assured had in the policy. 

The Imperial Fire Ins, Oo. vs. Murray et al.* 

Rep’d Jour’l p. 676. 


MISREPRESENTATION. 


§ 148. Fime.—Verbal Representation—The policy was issued 
ou a verbal application. At the trial, in a suit upon the policy, 
the court instructed the jury that “where a contract of insur- 
ance is entered into upon a verbal representation, which is false, 
it must be shown to have been material and fraudulently made, 


* Decision rendered May 17th, 1873. 
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so that if not true, the contract would not have been entered 
into ; but if the representation be substantially true, or the par- 
ty has not been prejudiced or deceived by it, the law will hold the 
policy good.” Held, that “the instruction states nothing but a 
correct general rule of the law of fire insurance.” 

2 Parsons on Contracts, Book 3, Ch. XIV., Fire Ins. D. 

Newman vs. The Springfield F. and M. Ins. Co. 


PLEADING. 


§ 149. Fire—And Proof—Performance of Conditions.—The 
defendant, on trial, under the defense that the roof was defec- 
tive, claimed the right to show the condition of the whole build- 
ing, on the ground that the complaint alleged performance of all 
the conditions of the policy, one of which was that if the risk 
should be increased by any means whatever within the control 
of the assured, the insurance should be void. Held, that the as- 
sured “is not to plead and prove affirmatively that the risk has 
not been thus increased. If it has been, it is matter of defense. 
The defendant is therefore confined to the proof of what it has 
alleged in this behalf.” 


Newman vs. The Springfield F. and M. Ins. Co. 


POLICY. 


§ 150. Fire.— Assignment of—Assignee’s Interest— Notice of As- 
signee’s Interest—Proofs of Loss, by whom made.—The policy, is- 
sued to Stanchfield, provided that it should not be assignable 
without defendant’s consent. After the making of the policy, the 
agent of the defendant, at Stanchfield’s request, made the fol- 
lowing indorsement upon the policy, “ Payable, in case of loss, 
to George Newman, to the extent of his claim. Minneapolis, 
February 1st, 1870. E. P. Pierce, agent.” After the loss New- 
man brought suit against the company. Held, that “this was a 
mutual agreement between the parties that the policy should be 
thus payable thereafter, and the policy thereafter had the same 
force and effect as if Samuel Stanchfield had been thereby in 
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the first instance, in terms, insured against such loss on the pro- 
perty in question, payable, in case of loss, to said Newman to the 
extent of whatever claim he then had on said premises.” Held, 
also, that it was unnecessary “ for plaintiff to notify defendant of 
his claim at the time of the loss or before action brought, as 
it would have been for Stanchfield to have notified it that he 
still owned the property,” and that “the amount he could recover 
would depend on the amount of his claim at the time of the fire, 
but by no means on defendant’s knowledge in that regard.” 
Held, also, that “ Stanchfield, and not plaintiff, was the proper 
person to make the proofs.” 


Newman vs. The Springfield F. and M. Ins. Co. 
—§ 139. 


§ 151. Fime.—Construction of—Application—Verbal Statement. 
—The policy, numbered “127,” which contained the following 
provision: “ Reference is had to assured’s application, No. 127, 
which is his warranty and a part hereof,” contained the follow- 
ing clause: “ Applications for insurance must specify the con- 
struction and materials of the building to be insured. * * * If 
any person insuring any * * * building in this office shall 
make any misrepresentation or concealment, such insurance shall 
be void.” There was no written application, a verbal applica- 
tion only having been made in procuring the insurance. Held, 
that “this clause of the policy contemplates statements in such 
a written application as thereinbefore described,” and not such 
as the assured made in his various interviews with the agent. 

Newman vs, The Springfield F. and M. Ins. Co, 

—§ 139. 


PRACTICE. 


§ 152. Fire.—Order of Evidence.—On trial, in a suit upon a 
policy, evidence of the acts of company’s agent was given be- 
fore evidence of his authority, the evidence of his authority be- 
ing afterward given during the course of the trial. Held, that 
this was no ground for disturbing the verdict. 

Newman vs. The Springfield F. and M. Ins. Co. 





- Proofs of Loss. 


PRIOR INSURANCE. 


§ 153. Frre.— Notice of—Authority of Agent.—The defendant 
in error applied to the agents of the plaintiff, who were also 
agents of another company, and who were authorized to take ap- 
plications and make contracts, for an insurance of $4,000.00. The 
agents wrote to the secretary that if the company did not wish 
to take the full amount, they would place $1,000.00 in the other 
company, and received answer that the company would take only 
$3,000.00. They accordingly issued the policy sued on for that 
amount, and at the same time a policy in the other company for 
$1,000.00. The policy sued on contained a provision that it 
should be void in case there was prior insurance on the property, 
_unless the company should have received notice and indorsed it 
upon the policy. The other insurance was not mentioned in this 
policy at the time it was issued, but subsequently, and prior to 
the loss, the agents indorsed it upon the policy and informed the 
company of the indorsement. Held, that the company had ac- 


tual notice of the insurance at the time the policy was issued, 
and that if it was dissatisfied with the acts of its agents it should 
have indicated it and repudiated the policy at the time. 

The Farmers’ Mut. Fire Ins. Co. vs. Taylor. 


PROOFS OF LOSS. 


§ 154. Fme—Certificate of Magistrate—Waiver—Indorsement 
on Policy.—The appellant issued a policy upon an ice-house be- 
longing to the appellee. The policy provided that persons sus- 
taining loss or damage should forthwith give notice thereof and 
should also furnish proofs of loss, including a certificate from a 
magistrate, notary public or commissioner of deeds, stating that 
he had examined the circumstances attending the fire, loss, or 
damage ; that he was acquainted with the assured, and that he 
believed that he had sustained loss and damage to the amount 
certified. The last clause of the eighth condition of the policy 
was as follows: “ Nothing but a distinct specific agreement 
clearly expressed and indorsed on this policy shall operate as a 
waiver of any prohibited or written condition, warranty or re- 
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striction therein.” After the fire the agent of the appellee 
made out proofs of loss and delivered them to the appellant’s 
agent, but from ignorance and inexperience failed to procure and 
deliver the certificate of the magistrate or notary. The appel- 
lee stated in its first prayer that it furnished the appellant’s 
agent preliminary proofs of loss, which were forwarded by the 
agent to the appellant, and that the appellant made no objec- 
tion to them or to the absence of the certificate, and that after- 
ward the president of the appellant refused to pay the loss on 
other grounds than the defects in the proofs of loss or the ab- 
sence of said certificate. Held, that “ apart from the terms con- 
tained in the last clause of the eighth condition of the policy, 
there can be no doubt that the facts stated in the appellee’s first 
prayer, if believed by the jury, would amount to a waiver of the 
defects in the preliminary proofs, and preclude the —— from 
objecting to their sufficiency.” 

Allegre vs. Ins. Co.,6 H. & J., 412, 4138; Edwards vs. The Baltimore 
Fire Ins. Co., 3 Gill, 186 ; Franklin Fire Ins. Co. vs. Coates & Glenn, 14 
Md., 294, 295 ; Tayloe vs. Merchants’ Fire Ins. Co., 9 Howard, 403, 404. 
Held, also, that “ according to our construction of the last clause 
in the eighth condition of the policy, it refers to those condi- 
tions and provisions of the policy which enter into and form a 
part of the contract of insurance, and are essential to make it a 
binding contract between the parties, and which are properly de- 
signated as conditions, and that has no reference to those stipula- 
tions which are to be performed after a loss has occurred, such 
as giving notice and furnishing proofs of loss. These are not 
conditions inherent in the contract itself, but stipulations to be 
performed by the assured as preliminary to his right of action on 
the contract or to the liability of the company to pay the loss.” 

Blake vs. Exchange Mutual Ins. Co., 12 Gray, 625. 


Franklin Fire Ins. Co. vs. Chicago Ice Co. ie 


§ 155. Fine.— Waiver of—Notice of Loss—Adjuster—Jury.— 
The evidence showed that the assignee of the insured gave notice 
of the loss to the agents of the company, who by the next mail 
informed the compariy by a letter addressed to the secretary. In 
response to the notice the adjuster of the company called upon 
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the assignee and told him that he saw no reason why the loss 
should not be paid, and that he would see the insured and get the 
proofs of loss from him. The agents of the company afterward 
informed him that the proofs had been obtained, and were satis- 
factory, and that the loss would be paid. Held, that the notice 
was a sufficient notice to the company. 

West Branch Ins. Co. vs. Helfenstein, 4 Wr., 290. 


Held, also, that the evidence justified the jury in finding that if 
the proofs had not been made, the company waived them, and 
that the non-production of the written proofs of loss of the plain- 
tiff below was not fatal to his cause of action. 

Shaw vs. Turnpike Co., 2 P. R., 454; Lycoming Ins. Co. vs. Schuffler, 
6 Wright, 188. 
Hed, also that “a particular statement of the loss may be waived 
by the company, and if there be any evidence from which such a 
waiver may be inferred, it is for the jury.” 

Franklin Fire Ins. Co. vs. Updegraff et al., 7 Wright, 350 ; Buckley vs. 
Garrett, 11 Wright, 205 and cases cited. 

The Farmers’ Mut. Fire Ins. Co. vs. Taylor. 


REPRESENTATION, 


§ 156. Lirz.—Disease—Age.—The policies issued by the de- 
fendant upon the life of the deceased each contained a clause pro- 
viding that the proposal, answers and declaration in the applica- 
tion should be a part of the policy, and that if they were false or 
fraudulent the policy should be void. In answer to a question in 
the application as to whether he had ever had any of certain spe- 
cified diseases, among which was rupture, the defendant answered 
“ None,” and in answer to another question in the application he 
stated that his age was thirty-five. Held, that the clause in the 
policies made the answers to the questions part of the contracts, 
and that they thus had the effect of warranties, and that if they 
were wholly or in any material respect false or fraudulent, the 
plaintiffs could not recover, and that by the expression “in any 
material respect,” the court must be understood as meaning in 
any respect or degree material to the risk insured, whether as to 
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age, or health, or otherwise howsoever. Held, also, that if the 
deceased was ruptured at the time, or at any such previous period 
that the rupture may have been material to any question of the 
soundness of his health when his life was insured, or if at that 
time or within such period he wore a truss in order that it might 
repress hernial extrusion, the verdict should be for the defendant. 
Held, also, that if the answers to the questions were materially 
untrue as to the age of the applicant, the policies are void, and 
that ifhe was thirty-seven or even thirty-five years old the differ- 
ence was not immaterial. 
France et al. vs. Hina Life Ins. Co. 


TITLE. 


§ 157. Fime.— Mortgage— Incumbrance— Tax-deed.—The as- 
sured, in applying for the policy, stated that there was no in- 
cumbrance on the property except a mortgage. Prior to the 
said mortgage the mortgagee had, at the request of the as- 


sured, paid taxes on the property, and the amount so paid was 
included in the debt secured by the mortgage. Upon paying 
the taxes the mortgagee had taken a tax-deed of the pro- 
perty on sale thereof for delinquent taxes. The existence of 
this deed was not known to the assured until after the loss. 
Held, that the mortgagee could not affect the mortgagor’s title by 
taking the deed, and that whether the tax-title was good or bad 
in law, in equity he would be the mortgagor’s trustee ; that the 
assured, whether he knew of the tax-deed or not, only stated 
the truth in saying that the property was his; and that the 
tax-deed, if recorded, would be a cloud on his title, but could 
not make him less the owner, nor is it an incumbrance. 


Newman vs. The Springfield F. and M. Ins, Co. 
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RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
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4. The contract should have a reasonable construction, reference 
being had to the circumstances under which it was made. These 
have already been mentioned and need not be repeated ; were we to 
hold that the use of kerosene is prohibited by this policy, could it not 
be successfully claimed on the same principle that the use of matches 
on the boat, which are prepared with a detonating substance com- 
posed largely of phosphorus, or the use of paints or varnish there- 
on, one of the component parts of which happens to be benzine or 
some other form of “ crude or refined coal or earth oils,” is also pro- 
hibited, and that the use of either would vitiate the policy? Such a 
construction of the language of the policy would clearly be unreason- 


* Decision rendered June Term, 1872. 
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able, but no more so in our opinion than the construction contended 
for by the learned and ingenious counsel for the defendant. 

5. When the intent is doubtful, conditions providing for forfeitures 
(and such is the character of the condition of this policy) are to be 
construed strictly against those for whose benefit they were intro- 
duced. 

6. The party to a contract who seeks to destroy its obligations by 
reason of an alleged breach of a condition precedent by the other 
party, cannot establish the existence of such a condition by inference 
or conjecture. 

“The terms of the contract must be clear and explicit in his fa- 
vor.” Clinton vs. The Hope Insurance Company, 45 N. Y., 454. 

A discussion of these principles and references to numerous cases 
sustaining them will be found in the opinion of the court by Mr. 
Justice Porter in Hoffman vs. The Adtna Insurance Co., 32 N. Y., 
405. 

The foregoing considerations impel us to the conclusion that the 
judgment of the Circuit Court should be affirmed. 

The counsel for the plaintiffs asks this court to exercise a power 
vested in it by statute to award damages against the defendant be- 
yond the seven per cent. per annum on the judgment which the law 
gives in all cases. Taylor’s Statutes, 1,646, § 47; this request is 
made upon the alleged grounds that the appeal was taken solely to 
harass and delay the plaintiffs. 

If the appeal is clearly frivolous, and was taken from sinister and 
improper motives, the request should be granted, for this power was 
given to the court to be used in proper cases to discourage appeals of 
the character just mentioned. But we are not prepared to say that 
such is the character of this appeal. It presented for the determina- 
tion of this court a question of great importance both to insurers and 
insured, and it was very desirable that such question be definitely set- 
tled, so that parties to similar contracts in this State at least might 
know their rights and obligations in relation thereto. The determi- 
nation of that question has cost us too much thought and investiga- 
tion to permit us to say that the appeal ought not to have been taken. 
In the absence of any satisfactory evidence to the contrary, we choose 
to believe that the appeal was taken to obtain a decision of this court 
upon the important question involved in the action, and not for the 
mere purpose of harassing the plaintiffs and delaying them in the 
collection of their just claim against the defendant. 

By the Court.—Judgment affirmed. 





France vs. Zitna Life Ins. Co. 


UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT OF PENNSYLVANIA. 


FRANCE AND WIFE, Plaintiffs, 
v8 
JETNA LIFE INS. ©O., or Hanrrrorp, Defendant.* 


FRANCE AND WIFE, to use or SELVAGE, Plaintiffs, 


vs. 
THE SAME.* 


The defendant issued two pe upon the life of the deceased for the benefit of 


his sister, one of the plaintiffs, who paid the premiums. At the time the poli- 
cies were issued, and afterward, until the death of the assured, the sister was 
@ married woman and in no respect dependent upon her brother, nor was he in 
any way indebted to her. 

Held, that if the deceased at the time of the insurance was unmarried and without 
issue or parent living, the insurance for the benefit of his sister was valid if the 
risk insured was properly described in the policies. 

The SS each contained a clause Fp ekgenge. that the proposal, answers and de- 
claration in the application should be a part of the policy, and that if they were 
false or fraudulent the policy should be void. . 

Held, that the clause in the policies made the answers to the questions part of the 
contracts, and that they thus had the effect of warranties, and that if they were 
wholly or in any material respect false or fraudulent, the plaintiffs pene not 
recover, and that by the expression ‘‘in any material respect,” the court must 
be understood as meaning in any respect or degree material to the risk insured, 
whether as to age or health or otherwise, howsoever. 

The deceased, in answer to a question in the application as to whether he had ever 
oe of certain specified diseases, among which was rupture, answered— 
** None.” ‘ 

Held, that if he was ruptured at the time, or at any such previous period, that the 
rupture may have been material to any question of the soundness of his health 
when his life was insured, or if at that time or within such period he wore a 
truss in order that it might repress hernial extrusion, the verdict should be for 
the defendant. 


* Decision rendered May 16th, 1873. Reported for the Insurance Reporter. 
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The deceased, in answer to questions in his applications, stated that his age was 
years. 
Held, that if the answers to the questions were materially untrue as to the age of 


the applicant, the policies are void, and that if he was thirty-seven or even 
thirty-five years old, the difference was not immaterial. 


Held, that if the policy had been assigned by the beneficiary to Selvage, before the 
death of the assured, as security for a loan, the defendants could not be 
estopped from denying their liability as to the amount of the loan by anything 
alleged to have occurred after the death of the assured. 


If the agent was the agent of the defendant to receive the preliminary proofs, and 
having received them, knew that Selvage was negotiating with the beneficiary 
for the purchase of the policy, and by representing to him that the insurance 
would be paid, induced him to buy it, and if what passed between them was 
mutually understood and intended as a waiver of any such objections as have 
been made on this trial, the plaintiffs may recover, although the policy would 
otherwise have been void for the reasons stated in the objections. Verdict in 
first case for defendant, in second for plaintiffs. 


Natuan Suanpxess, for Plaintiffs. 
Cueisti1an Knezass anp Samuet CO. Pzrums, for Defendant. 


CaDWALADER, J. 


These were separate actions tried together by consent, on two poli- 
cies of insurance, each for $10,000.00, made by defendants on the life 
of Andrew J. Chew for the benefit of his sister, Mrs. Lucetta T. 
France. The application and the policy issued thereon in the first of 
above cases were dated September 13th, 1865, and in the second 
case, July 12th, 1865. The applications and policies were alike in 
both cases, and the defenses, so far as regarded the questions affect- 
ing the force and effect of the contracts themselves, were the same. 

There was a special and distinct question in Selvage’s case arising 
out of his position as assignee, or alleged purchaser, for a valuable 
consideration, of the policy sued on to his use. 

There were three grounds of defense mainly insisted upon : 

First.—Want of interest on the part of the plaintiff in the life in- 
sured. 

Second.—Misrepresentation and concealment of the fact that the 
party insured had been ruptured, and actually was so at the time the 
applications were made. 

Third.—Misdescription of the age of the party insured, making 
him seven years younger than he really was. 

The premiums on both policies were regularly paid up to the time 
of the death. On the policy assigned to Selvage they were all cash ; 
on the other, one half note. The money was paid and the notes exe- 
cuted for the premiums by Mrs. France. 
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As to the want of interest, it appeared that Mrs. France, at the 
time the policies were issued, and up to the time of trial, was a mar- 
ried woman, and in no respect dependent on her brother whose life 
was insured ; nor was there any evidence of any indebtedness on his 
part to her, either prior or subsequent to the applications for insur- 
ance. 

The defendants requested the judge to charge— 

“That if the applications and policies were in fact made and taken 
out by Mrs. France for her own benefit, she must show an insurable 
interest in the life of Chew ; and if she was a married woman and in 
no way dependent on him for support, the mere fact that she was his 
sister did not give her such insurable interest ; and that if Chew, at 
the time the applications were made and policies issued, was not in- 
debted to her, then she had no insurable interest as a creditor in his 
life.” 

The judge declined to charge as requested, but charged as follows: 

If Chew at the time of the insurance was unmarried and without 
issue or parent living, the insurance for the benefit of his sister was 
valid if the risk insured was properly described in the policies. As 
men of business you. will see the importance of this last remark. 
There are persons who may be described as presumptively next of 
kin, and who can insure the lives of their relatives ; or if any lives 
may be insured by any persons it is of course of paramount and in- 
dispensable importance that the risk be correctly described. 

The policies each contained a clause making the proposal, answers 
and declaration in the application part of the policies, and with a 
condition that if false or fraudulent, the policies should be void; and 
the judge instructed the jury that this clause made the answers to 
the questions part of the contracts, and they had thus the effect of 
warranties, and if they were wholly or in any material respect false 
or fraudulent, the plaintiffs could not recover. The words “in any 
material respect,” he said, must be understood as meaning in any 
respect or degree material to the risk insured, whether as to age, or 
health, or otherwise howsoever. 

In answer to a question whether the insured had ever had any of 
certain specifiéd diseases, among them “rupture,” and if so, how 
long and to what extent, the insured stated in the applications, 
“ None.” . 

The defendants alleged that he had been ruptured, and was rup- 
tured at the time of the insurances, and much evidence was given on 
this point, as to which the judge gave the following instruction : 
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Ifthe jury believe that Chew was ruptured at the time, or at any such 
previous period that the rupture may have been material to any ques- 
tion of the soundness of his health when his life was insured ; or if at 
that time or within such prior period he wore a truss in order that it 
might repress hernial extrusion, the verdict should in either case be for 
the defendants. But though he was ruptured in 1846 and 1854, and 
although the rupture accidentally recurred in a worse form in 1870, 
from an extraordinary exertion of strength in lifting a heavy weight, 
yet if the jury find that from 1855 or thereabouts until after the last 
insurance, in 1865, he had no such disease, and was all this interval 
in the habit of working and using bodily exercise, and occasionally 
dancing, bathing and traveling, and could walk long distances with- 
out being fatigued, and either did not wear a truss, or wore it only 
from continuance of early habit ; that his health was not impaired or 
affected by the former rupture ; that it would not if mentioned have 
increased the risk or the premium, and that there was in this respect 
no falsehood or willful suppression, I cannot give the instruction ab- 
solutely that the answer “none” to the question was untrue and 
false. 

I have doubts whether I have not charged tov favorably for the 
plaintiffs on this point. 

My chief difficulty is that the next question is, whether the party 
is subject to “ habitual” diseases mentioned in the same, as if there 
were a distinction between “ habitual” and ever having had them. 

Upon the third ground of defense, the defendants requested the 
court to instruct the jury— 

“ That if the answers in the applications to questions four and five, 
as to date of birth and age next birthday of Chew were false or un- 
true, the policies are void, and the verdict must be for the defend- 
ants.” 

The judge instructed the jury as follows : 

If you believe that the answers to these questions were materially 
untrue as to the age of Chew, the policies are void and the verdict 
must be for the defendants; and if he was thirty-seven or even 
thirty-five years old, the difference was not immaterial. I give the 
instruction as requested. 

There are two distinct questions in the application. “4. Place and 
date of birth of the party whose life is to be insured. 5. Age next 
birthday.” A good deal has been said about the uncertainty this 
man was under as to his age. I cannot say that was any reason he 
should be careless in describing his age, but, on the contrary, he 
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ought to have been the more careful. I agree that if he had de- 
scribed his age as uncertain, the defendants must have abided by the 
contract as made. But this is not the contract ; he is not described 
as a person of uncertain age. As to the insurance of July his an- 
swer to question five is simply “Thirty years,” and his answer to 
question four, “ Born in 1835, Gloucester County, New Jersey,” and 
there is interlined between “1835” and “Gloucester County, New 
Jersey,” the words “ October 28th.” 

Mr. Scott, the agent who took the application, has explained how 
that occurred. He says Chew said it was as near as he could re- 
collect, and although he states there was no doubt at all about the 
year, he says there was a difficulty in determining the day of the 
month. Now, though this application does not contain the words 
“as near as I can recollect,” I think, under the circumstances of 
the case, you are at liberty to read it as if they were there. I don’t 
think it makes any material difference whether they are there or not. 

As to the second application, the one in September, the answer to 
question ‘four is, “ Born New Jersey, 1835.” The fifth question is, 
“ What is your age next birthday?” and the answer, “Thirty years 
October 28th, as near as I can recollect.” That certainly does not 
mean to apply to the thirty years ; it means, according to fair read- 
ing, that he was born in 1835, It was the 28¢h October as near as he 
can recollect. He signs at the foot of this application, “That is as 
near as I can remember,” applying to all the preceding questions. It 
is not a question of words, but of fair meaning. If the man was a 
few months or even perhaps a year or two older than he states, it 
might not materially affect the risk ; and even without the words 
“as near as I can recollect” or “remember,” if the difference was 
a slight discrepancy, such as would not affect the risk, I should not 
think it a material difference, and certainly not when these words are 
contained in the application. But these words have not any indefi- 
nite meaning ; they don’t mean, I am a person of uncertain age, but 
am a person of the age of thirty years or thereabouts, which in law 
means not materially different from that age. 

The judge then reviewed and commented on the evidence respect- 
ing the age of the party insured, and added: 

I do not see how you can decide this case upon the evideice, dis- 
regarding the fact that Chew was at least 35 or 37 years of age. If 
so, the risk was materially misdescribed in these policies, and the 
plaintitis cannot recover except as to one of them, and that upon a 


‘special ground. 
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This special ground applied to the first policy, issued in July, 1865, 
and upon which the second of the above suits was brought in the 
name of Selvage, who, it was alleged, had bought this policy from 
Mrs. France, after the death of Chew, upon the faith of representa- 
tions by the agent of defendants that it would be paid. The ev- 
idence showed that Selvage had lent Mrs. France $2,000.00 shortly 
before the death of Chew, and that the policy had been assigned to 
him as collateral for this loan ; and that within a month after Chew’s 
death he had paid Mrs. France the further sum of $7,280.00, and, as 
he alleged, had then bought the policy absolutely from her on the 
faith of representations by the agent as above. The agent testified 
that not very long before the death of Chew there had been some in- 
timations that there was suspicion as to the character of the risk, and 
that he had told Selvage that he had no authority to act, but that the 
claim would be paid if it was a just one. 

The defendants requested the court to instruct the jury: “That 
if Selvage had loaned $2,000.00 to Mrs. France upon the security of 
an assignment, before the death of Chew, of this policy as collateral, 
the defendants could not be estopped by anything alleged to have oc- 
curred after Chew’s death, from denying their liability as to this 
$2,000.00. That if before Selvage paid Mrs. France the $7,280.00, 
the agent of the company told him that he had no authority to 
act ; that the matter was out of his hands, but that the policy would 
be paid if the claim was a just one, and unless Selvage fully dis- 
closed the purpose and object of his inquiries as to the policy to the 
agent, the defendants are not estopped from denying their liability.” 

The judge gave these instructions as requested, but said that the 
words “ fully disclosed ” should be understood to mean “ sufficiently 
disclosed to indicate the purpose and object.” And added: If the 
agent was the agent for the defendants to receive the preliminary 
proofs, and having received them, knew that Selvage was negotiating 
with Mrs. France to purchase this policy, and by representing to him 
that the loss would be paid, induced him to pay her $7,280.00 for the 
assignment of it, without any fraud on his part, or knowledge by him 
of the objections now made to its validity; then, if the jury find that 
what passed was mutually understood and intended as a waiver of 
any such objections to the plaintiff’s recovery on this policy, as have 
been made in the present trial, the jury may find for the plaintiffs on 
this policy, although the objections would otherwise have been fatal. 

There is a great responsibility upon the jury on this part of the 
case. If you simply regard the testimony of the witnesses, it is very 
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easy to understand the facts just as I have put them. But if you look 
carefully at documents there is a great dead of difficulty in arriving 
at that belief. When you examine the documents you can get over 
the mistakes in the testimony of the witnesses. They may be partly 
explained perhaps by the fact of Selvage being deaf. 

The judge then reviewed and commented on the testimony of the 
witnesses, and the documents in evidence, the letters, assignment, and 
the check with which the $7,280.00 was paid, and said : 

The point in question is whether Selvage paid his money on the as- 
surance of the agent of the company, and is in such a condition that 
the agent’s mouth is stopped from telling the truth, Mrs. France 
could not confer any better title than she had herself, unless from 
something the agent said. What I ask your particular attention to 
is whether the letters and the testimony together do not convince you 
that the only conversation that ever occurred with Selvage was be- 
fore the preliminary proofs were in the hands of the company. If so 
you can scarcely understand the agent to have intended to waive ob- 
jections. 

Verdict in the first case for defendants. 

Verdict in the second (Selvage’s) case for plaintiff, $10,400.00, 
amount of policy with interest. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


OCTOBER TERM, 1871. 


(Submitied on a Statement of Facts.) 


DORRANCE 8S. GODDARD, Plaintiff, 
vs. 


MONITOR MUTUAL FIRE INS. CO., Defendanis.* 


The policy purported to insure the plaintiff ‘‘ on his frame two-story building, oc- 
cupied as a machine shop.” It contained a provision that ‘‘ the application for 


* Argued October Term, 1871, 
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the insurance is a part of the contract,” and that ‘‘ whenever a building hereby 
insured shall be altered, enlarged, or appropriated to any other purposes than 
those herein mentioned, or the risk otherwise increased by the act or with the 
knowledge or consent of the insured, without the consent of the company first 
obtained in writing, this policy shall be void.” 

The building, at the date of the policy and up to the time of the fire, was occu- 
pied as a manufactory of organs and melodeons, upon which it was agreed the 
risk was greater than upon a machine shop. a 

The policy was procured by an insurance broker, who had solicited the plaintiff to 
insure the building, and who without his knowledge prepared*an application 
which he presented to an insurance agent, who acted for several companies and 
was authorized to receive and transmit applications and deliver policies for the 
defendants. The broker informed the agent that the building was used as an 
organ and melodeon factory, and that he believed a small part of it was to be 
used as a machine shop. e agent, however, in answer toa question in the 
application as to what was manufactured in the building, wrote ‘‘ machinery.” 

The broker received the policy from the agent to whom it had been forwarded by 
the compuny, and delivered it to the plaintiff, who did not know of the appli- 
cation, or that the broker had taken any steps to procure the insurance. The 
plaintiff received the policy without objecting to its form or contents. 

Held, that the representation was material, and that it makes no difference that the 
misrepresentation was accidental, unintentional, or without fraudulent intent, 
or that the party insured was ignorant of the fact that such a representation 
had been made, as in either case the grouad of objection is the same: the in- 
surers were misled. 

Held, that the defendants never insured the plaintiff's organ factory, and that the 
minds of the parties never met upon it as the subject-matter of insurance. 

Held, that the court cannot alter the contract as expressed in the policy, and that 
as the plaintiff accepted the policy in its present shape, he cannot complain 
that he has been misled by it, and that in this view of the case the application 
becomes unimportant, as does also the question whether the broker was the 
plaintiffs or the defendants’ agent. 

Held, that it is decisive of the case that the po licy which the plaintiff received 
without objection cannot be applied to the building destroyed. Judgment for 
the defendants. 


The policy was issued by the defendants under date of October Ist, 
1869, and insured the plaintiff in the sum of $2,500.00, for one year 
from date, against loss or damage by fire, “on his frame two-story 
building, ocgupied as a machine shop and situated” in Worcester. 
The policy was expressed upon its face to be made and accepted upon 
the following express conditions, viz.: “That the application for the 
insurance is a part of the contract ;” “that if the risk shall be in- 
creased by any means whatever within the control of the assured, 
this policy shall be void ;” and “ that whenever a building hereby in- 
sured shall be altered, enlarged, or appropriated to any other pur- 
poses than those herein mentioned, or the risk otherwise increased by 
the act or with the knowledge or consent of the insured, without the 
consent of the company first obtained in writing, this policy shall be 
void.” 

The case was submitted to the judgment of the court on a state- 
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ment of facts, in which it was agreed that the building was destroyed 
by fire on March 22nd, 1870, and that due notice of thé loss was 
given to the defendants ; but that at the date of the policy and up to 
the time of the fire it was occupied as a manufactory of organs and 
melodeons ; that wood-shavings were made on the premises ; that 
“the risk of the destruction by fire of an organ and melodeon facto- 
ry is greater than that of a machine shop ;” and that the building 
was so occupied with the knowledge and consent of the plaintiff, and 
without the defendants’ knowledge or consent, unless it was to be in- 
ferred from the following facts : 

David Gleason, an insurance broker, solicited the plaintiff to in- 
sure the building, and the plaintiff replied that he would not unless 
he could procure insurance thereon within a certain rate of premium. 
Gleason afterward prepared an application to the defendants, in the 
plaintiff's name, for insurance on the applicant’s “frame two-story 
building ” in Worcester, which contained a schedule of questions, and 
among them the following: “Question 4.” ‘* What is manufactured, 
and of what material? Are wood-shavings made on the premises ?” 
This application Gleason took to George J. Mowry, an insurance 
agent in Worcester, who filled up certain blanks in it, without mak- 
ing any personal examination of the building, from information fur- 
nished by Gleason, who had examined it. Among the blanks filled 
by Mowry, was the date, “ October Ist, 1869 ;” the amount of insur- 
ance applied for, “ $2,500.00,” and the answer to Question 4, “ Ma- 
chinery.” Before writing in this answer, Mowry asked Gieason 
what was done in the building, and Gleason replied that it was used 
as an organ and melodeon factory, but he believed that a small part 
of it was to be sometime used for a machine shop. Gleason then 
signed the application as follows: “Dorrance S. Goddard, appli- 
cant, by David Gleason ;” and Mowry wrote his own name upon the 
back of it and forwarded it by mail to the defendants, who wrote the 
policy and sent it by mail to Mowry, without having any other infor- 
mation about the property than what was furnished by the applica- 
tion. Mowry gave the policy to Gleason, who delivered it to the 
plaintiff and received from the plaintiff the stipulated premium of 
$50.00, out of which he paid $45.00 to Mowry, and Mowry paid 
$42.50 to the defendants. 

The plaintiff did not see the application, gave no information from 
which it was filled up, and did not know of its existence, except from 
the reference to it in the policy, until since the commencement of this 
action. And the first knowledge he had of the insurance was when 
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Gleason brought the policy to him and he paid the premium. On 
March 8th, 1870, the plaintiff procured of the defendants, at their of- 
fice in Boston, an indorsement upon the back of the policy, making 
it payable, in case of loss, to the Worcester County Institution for 
Savings, from which he had obtained a loan on the property. He 
did not at that time disclose to the defendants the purposes for which 
the building was used, nor was there any circumstance calling or di- 
recting the attention of either party to that subject. 

Gleason was accustomed to solicit applications for insurance from 
persons owning buildings, and to procure, either directly from the in- 
surance companies, or through the intervention of agents, policies of 
insurance ; and for so doing he received a certain amount of the pre- 
mium paid by the insured to the company, as a commission for his 
services. He did not solicit in behalf of any particular company, but 
effected insurance in such companies as he saw fit, unless the party to 
be insured indicated a preference. He had no aecount with the de- 
fendants, his name not being on their books at all, and had never 
written to or received any letters from them. 

Mowry acted as an insurance agent for several companies, and was 
authorized by the defendants to receive and transmit applications for 
insurance to them. He had no power to issue or countersign policies, 
and did not do so ; but the policies were issued at the office of the 
defendants, in Boston, and were sent to him by mail, and by him de- 
livered to the persons insured or those from whom he received the 
application. The premiums paid by the insured were forwarded by 
Mowry to the company, his commissions being first deducted. And 
this was the extent of his authority. 


P. E. Auprics, for Plaintiff. 
W. G. Consury, (C. Auten with him,) for Defendants. 


Ames, J. 


It is a fatal defect in the plaintiff's case that the policy professes to 
insure a machine shop, and that the building destroyed by fire was 
not a machine shop. It would be doing great violence to language to 
contend that a building in which organs and melodeons are manufac- 
tured can be correctly described as a machine shop. It appears by 
the report of the case, that the risk of destruction by fire is greater 
in the case of a building in which organs and melodeons are manu- 
factured, than in that of one in which machinery is manufactured. 
The representation therefore was material, and it was untrue. It 





1873] Goddard vs. Monitor Mut. F. Ins. Co. 667 


makes no difference that the misrepresentation was accidental, unin- 
tentional, and without any fraudulent intent, or even that the party 
insured was ignorant that such a representation had been made. In 
either case, the ground of objection is the same. The insurers were 
misled. They were willing to insure a machine shop, and supposed 
they were so doing ; but they had never insured the plaintiff's organ 
factory, which was a different and more hazardous risk. The misre- 
presentation takes away the foundation of the policy, and, as it was 
an affirmation of a fact as then existing, it is enough to prevent the 
policy from taking effect as a contract. The minds of the parties 
have not met upon the organ factory as the subject-matter of insur- 
ance. Kimball vs. Adtna Insurance Co., 9 Allen, 540; Sillem vs. 
Thornton, 3 El. & BL, (Am. ed.,) 868, 889 note; Carpenter vs. 
American Insurance Co., 1 Story, 57; Campbell vs. New England 
Insurance Co., 98 Mass., 381 ; Wilbur vs. Bowditch Insurance Co., 
10 Cush., 446. The plaintiff sues upon the policy, and the court can- 
not alter the contract as therein expressed. Tibbetts vs. Hamilton 
Insurance Co., 3 Allen, 569. However unfortunate this may be for 
the plaintiff, he accepted the policy in its present shape, and cannot 
well complain that he has been misled by it. Barrett vs. Union In- 
surance Co., 7 Cush., 175. 

In this view of the case the application becomes unimportant, as 
does also the question whether Gleason was the plaintiff’s or the de- 
fendants’ agent. It is decisive of the case that the policy which the 
plaintiff accepted without objection, or attempt to have any mistake 
corrected, cannot be applied to the building which was destroyed by 
fire. 

Judgment for the, defendants. 





SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Susquehanna County. 


THE FARMERS’ MUTUAL FIRE INS. CO., , Plaintiff 
in Error, 
vs. 


TAYLOR Defendant in Error.* 


The policy contained a provision that it should be void in case there was prior in- 
surance, unless the company should have received notice thereof and indorsed 
the assignment =e the policy. The defendant in error applied to the agents 
of the plaintiff, who were also agents of another company, and who were au- 
thorized to take applications and make contracts, for an insurance of $4,000.00. 
The agents wrote to the secretary that if the company did not wish to take the 
full amount they would place $1,000.00 in the other company, and received an- 
swer that the company would take only $3,000.00. They accordingly issued a 
policy for that amount, and at the same time another policy in the other com- 
pany for $1,000.00. The other insurance was not mentioned in the policy at 
the time it was issued, but afterward, and before the loss, the agents indorsed 
it upon the policy and informed the company of it. 

Held, that the company had actual notice of the additional insurance at the time 
the policy was issued, and that if it’ was dissatisfied with the acts of its agents 
it should have indicated it and repudiated the policy at the time. 

The policy required that immediate notice ofany assignment should be given to the 
secretary, and that it should be indorsed upon the policy or otherwise acknow- 
ledged by him in writing. The assignment was written upon the policy, and un- 
der it the agents of the company signed their names, ‘Stroud & Browa, for 
secretary.” The agents were accustomed to make such assignments and re- 
port them to the company. Held, that this was a proper assignment under the 
conditions of the policy. 

The assignee of the insured gave notice of the loss to the agents of the company, 
who by the next mail informed the company, by a letter addressed to the sec- 
retary. Held, that the notice was sufficient. 

The adjuster of the company called upon the assignee and told him that he saw no 
reason why the loss should not be paid, and that he would see the insured and 

et the proofs of loss from him. The agents of the company afterward in- 
ormed him that the proofs had been obtained and were satisfactory, and that 
the loss would be paid. 

Held, that the jury were justified in finding that if the proofs had not been made 
the company waived them. If there is any evidence from which a waiver may 
be inferred it is for the jury. 

Held, that if the company, outside and beyond its special written authority, gives 


* Decision rendered May 17th, 1873. 
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or encourages an agent to exercise great additional powers, and ratifies and con- 
firms the same, it cannot, after a loss has occurred, repudiate his action 
and fall back upon the written authority. Judgment affirmed 


W. D. Luss, for Plaintiff in Error, 
R. B. Lirrts, for Defendant in Error. 


Menroor, J. 


A question as to the validity of the policy is raised at the threshold 
of this action. It is contended that it is void by reason of the omis- 
sion of the assured to give notice, in his written application, of ano- 
ther insurance upon the same property, and to have it indorsed upon 
the policy. If this notice was not given to, or waived by, the com- 
pany, such would be the effect. What are the facts ? 

Stroud and Brown, who resided at Montrose, were the agents of 
the company at the time this risk was taken, and had been for ‘some 
three years prior ; they made the contracts for insurance, fixed rates, 
took applications, and forwarded the same to the company. Stroud 
had also been an agent for the company for three or four years pre- 
ceding their joint agency. They were also agents for the Lycoming 
Insurance Company. There was an existing insurance upon the 
same property in each, the Farmers’ Mutual and the Lycoming, 
which was to expire the 23rd of October, 1868 ; for what sum does 
not appear. September 22nd, 1868, Taylor, by his agent Cafferty, 
applied to Stroud & Brown for an insurance of $4,000.00 upon the 
property, in the Farmers’ Mutual, to take effect upon the said 23rd of 
October. Stroud & Brown forwarded the application to the secre- 
tary of the company, at the same time saying, if the company would 
not like to carry $4,000.00, they could place $1,000.00 or $1,500.00 in 
the Lycoming, and would do so. The secretary replied that he would 
not take the $4,000.00, but would take the $3,000.00. Thereupon 
the $4,000.00 was changed by Stroud & Brown to $3,000.00 in the 
application, and this policy was issued to Taylor for $3,000.00, 
and another by the Lycoming for $1,000.00, both to take ef- 
fect upon the 23d of October, 1868. The $1,000.00 taken in 
the Lycoming was not mentioned in the policy upon which this suit 
is brought, at the time it was issued. Strictly speaking, this insur- 
ance of $1,000.00 was neither prior nor subsequent to the one taken 
by the plaintiff, but was concurrent. It took effect and became oper- 
ative at the same time. Thus the company was notified by its own 
agents that they would, if desired, take $1,000.00 or $1,500.00 in the 
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Lycoming ; but the reply of the secretary was in effect requesting it 
to be $1,000.00, and that the plaintiff would take the residue of 
the $4,000.00. The risks were both taken in accordance therewith. 
Subsequently, but more than eight months prior to the loss, “ other 
insurance in the Lycoming of $1,000.00” was written in the policy 
by Stroud & Brown, as agents for the company, and they notified the 
company of it. The plaintiff then made no allegation of the absence 
of the previous notice, nor any objection to this addition to the poli- 
cy. Besides, at the time of this addition, and for several months 
previous, these agents wrote the policies for the company ; and a 
clause in the policy stipulated that it should not be valid until coun- 
tersigned by its only authorized agents at Montrose. 

The property insured was of the value of about $8,000.00. So far 
as it appears, the plaintiff was entirely satisfied with the acts of their 
agents. Ifthe company was dissatisfied, then was the time to have 
indicated it. If they desired to repudiate the policy, then was the 
time to have done so. They could not, after a full knowledge of the 
facts, retain the money paid for the insurance, and withhold their 
objections until after the loss, thereby inducing the assured to rely 
upon the validity of his policy. The evidence then was sufficient to 
submit to the jury to enable them to find that the company had ac- 
tual notice of this additional insurance at the time they issued their 
policy, and that it was entered in writing upon the policy by the 
agent, and with the knowledge of the company, some eight months 
prior to the loss. 

Next in chronological order was the assignment of the policy from 
Taylor to Grow. That there was sufficient consideration between 
them to support this assignment does not admit of a doubt. It is 
assailed, however, upon the alleged ground that immediate notice 
thereof was not given to the secretary, and the same indorsed upon 
the policy, or otherwise acknowledged by him in writing. What are 
the facts? The assignment given in evidence is written upon the 
policy, and immediately under the names of the subscribing witnesses 
thereto is signed “Stroud & Brown, for secretary.” That was the 
manner in which they indicated their approval of the assignment. 
They testified that they were accustomed to make such assignments 
and report the same to the company, and had done so for three or 
four years ; that the company sent them blanks to fill out to make 
reports of such assignments as this, executed with their approval ; 
that this assignment was reported by them to the company upon the 
same day of its approval. This was the 2lst of November, 1868. 
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The loss was on the 18th of March, 1870. The report of this assign- 
ment was in addition to the monthly reports, which they made upon 
the first of each month to the company. We see no error in the third 
and fourth assignments. 

The fifth and ninth assignments of error relate to the notice and 
proofs of loss. The uncontradicted evidence is that Grow gave no- 
tice to Stroud & Brown, who, by the next mail, informed the com- 
pany by letter addressed to the secretary. Such notice is sufficient. 
West Branch Ins. Co. vs. Helfenstein, 4 Wr., 290. In response to 
this notice, Walker, who was the general agent and adjuster of the 
company, came to Montrose, March 31st, 1870. He called upon 
Stroud & Brown, inquired in regard to the fire, and said he came to 
adjust the loss. Upon the 5th of April he went to the place of the 
loss, saw Grow, had full conversation with him in regard to the pro- 
perty, insurance and loss. He told Grow that he came as the gene- 
ral agent of the company, to adjust and to pay the loss, and did not 
see any reason why it should not be paid. He asked to have the in- 
terest deducted, and Grow agreed to deduct six per cent. Walker 
then left, saying he would go to Owego, see Taylor, and there take 
the proofs of the loss. A few days thereafter Walker told Stroud 
that he had gotten the proofs of Taylor, and they were all satisfacto- 
ry, and they would pay the loss immediately. Stroud informed Grow 
of all this, and told him not to be uneasy, that the company would 
settle the loss. Grow relied upon this assurance. No evidence was 
given to contradict these facts, nor the presumption that the proofs 
were actually made as stated by the adjuster. If not made, the jury 
found the company waived them. The evidence justified the finding. 
Shaw vs. Turnpike Co., 2 P. R., 454; Lycoming Ins. Co. vs. Schuf- 
fler, 6 Wright, 188. A particular statement of the loss may be 
waived by the company, and if there be any evidence from which 
‘ such a waiver may be inferred, it is for the jury. Franklin Fire In- 
surance Co. vs. Updegraff et al., 7 Wright, 350 ; Buckley vs. Garrett, 
11 Wright, 205, and cases there cited. It follows that the court did 
right in submitting those facts to the jury, and we discover no error 
in the manner of their so doing. 

If an insurance company will confine the business of their agents 
within the limits of the special written authority given to them, it 
has a right to ask that it shall not be bound by any act of the agent 
not warranted thereby. If, however, the company itself ignores that 
special authority, if outside and beyond it, it either expressly gives, or 
encourages an agent, to exercise great additional powers for several 
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years, and ratifies and confirms the same, thus holding him out to the 
world as rightfully exercising all those powers, thereby inducing the 
public to believe in, and to rely upon, his said enlarged agency, the 
company cannot, after a loss has occurred, repudiate his action, and 
fall back upon the written authority for the purpose of avoiding the 
legal effect of those acts, which he has done by their encouragement 
in the general scope of the business. The public do not see the writ- 
ten authority, but they do see the acts which the agent. does. They 
know that the company ratifies them. They then have a right to pre- 
sume such continued acts are within the scope of his authority, and 
to act upon such presumption. Such arule is necessary to protect 
the people, who are obliged to transact business relating to insurance 
remote from the main offices of insurance companies. 

The fact that Walker was the general agent and adjuster of the 
company, was unquestioned. His acts and declarations connected 
therewith, in the general scope of his employment, and communicat- 
ed to Grow, was correctly received in evidence. The non-production 
of the written proof of loss by the plaintiff below, under the other 
evidence, were not fatal to his cause of action. 

We think the learned judge, upon the whole, submitted the case 
correctly to the jury. 

Judgment affirmed. 


SUPREME COURT OF ALABAMA, 


JUNE TERM, 1873. 


Appeal from the Chancery Court of Mobile County. 


UNITED STATES FIRE AND MARINE INS. CO, 
A 


? 


v8. 


ALEXIS H. TARDY, Appellee.* 


The appellee was resident agent in Alabama of the appellant, a corporation of 
Maryland, which, becoming insolvent, made a general assignment and requested 


* Decision rendered June Term, 1873. 
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its policy-holders in Alabama to return their policies to the home office for can- 
cellation, when a certificate for the unearned premiums would be given them, 
which they could present to the assignee for settlement. 

The appellee, being informed of these proceedings, without any authority from the 
company, cancelled in his own office all the policies issued through him, and re- 
insured the holders in other companies. Some of them accepted this reinsur- 
ance, and to the others, who declined, he paid out of his own funds the amount 
of their unearned premiums. 

The appellant, under the requirements of an act of the Alabama legislature, had 
deposited with the treasurer of that State $10,000.00 of State bonds ‘‘ to secure 
the holders of policies issued by such companies to persons owning property in 
this State,” and the appellee filed his bill to subject the deposit bonds to the 
payment of the unearned premiums, and also a claim created in the general 
course of his agency. 

Held, that no general power of the agent to act for the best interests of the compa- 

: ny can be construed into an authority to cancel the policies against the wishes 
of his principal, and that the insured were not bound by his act under any spe- 
cial agreement or on any general principles of law, and that the policies can- 
not be regarded as cancelled by him. 

Held, that executory contracts may be rescinded or abandoned by either party when 
the other becomes unable to comply with his part of the obligation, and that 
the policy-holders were not bound to pay premiums after the msolvency of the 
company, but were at liberty to put an end to the contract. 

Held, that the policy-holders were entitled to the return of the unearned premi- 
ums, and had a right to sell their demand and to transfer with it any security 
held for its payment, and that a contract to that effect need not be in writing. 

Held, that the acceptance by the policy-holders of the reinsurance in some cases, 
and of the money in others, and the expected reimbursement of the agent out 
of their claim for unearned premiums, prove that inasmuch as the agent could 
in no event receive more than was due to them, and might receive very little, it 
was not a part of their agreement to relinquish whatever lien existed on the de- 
posited bonds, but to transfer it with the debt. 

Held, that the purpose of the act is to pay any demand occurring from the policy, 
the unearned premiums as well as the losses reinsured against, but that the 
personal account of the appellee is not a lien on the deposited bonds. ocree 
reversed and cause remanded. 


Anverson & Bonn, for Appellant. 
Hamitton & Maoarrneys, for Appellee. 


Sarroxp, J. 


The appellee was the resident agent of the appellant, a corporation 
of Maryland. The company became insolvent, and made a general 
assignment of all of its assets to Stewart. It notified its policy-hold- 
ers in Alabama of these facts, and requested them to return their po- 
licies to the home office for cancellation before a specified time, when 
a certificate would be given to them for the amount due for the unex- 
pired time, that is, the unearned premium, which they could present 
to the assignee for settlement when distribution to creditors should 
be made. Being informed of these proceedings, the said agent, with 
a view to the preservation of his business as an insurance agent, and 
supposing it was his right and duty to do so, cancelled in his own of- 
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fice all of the policies which had been issued through him, and rein- 
sured the holders thereof in other companies. Some of these hold- 
ers subsequently accepted this reinsurance, and to those who declined 
it, he paid out of his own funds the amount of unearned premiums to 
which they were entitled. It was understood by him, and by those 
who accepted the benefit of his action, that he was to be reimbursed 
out of their claim upon the insolvent company. He then filed his 
bill, in behalf of himself and such other creditors of the company as 
had a right to and were willing to become parties to subject to the 
payment of their demands ten thousand dollars of bonds of the 
State of Alabama, which the company had deposited with the State 
treasurer in obedience to an act of the legislature, “ for the protection 
of the holders of insurance policies, in this State,” approved Decem- 
ber 31st, 1868. Amongst other items he included an account in his 
favor against the company created in the general course of his agen- 
cy. The corporation and its assignee were made the defendants. 
Subsequently, R. Inge Smith, the receiver for the administration of 
the bonds, appointed under an act approved December 14th, 1871, 
was also made a defendant. The chancellor, in compliance with the 
prayer, decreed the agent to stand in the place of the policy-holders 
who had delivered their policies to him, and ordered the proceeds of 
the bonds when sold by the receiver to be applied to the payment of 
that demand, and also of the account. No express authority was given 
to the agent to cancel policies, and no general power to act for the 
best interests of the company can be construed into an authority to 
cancel them against the wishes of the principal. He does not pro- 
fess that his purpose was to subserve the interest of the corporation. 
It does not appear that he did it any injury. The insured were not 
bound by his act under any special agreement, nor on any general 
principle of law. The policies cannot therefore be regarded as can- 
celled by him. Executory contracts may be rescinded or abandoned 
by either party when the other becomes unable to comply with his 
part of the obligation. 

Robertson vs. Davenport & Patterson, 27 Ala., 574; Drake vs. 
Gorce, 22 Ala., 409 ; Phair & Beck vs. Batchelor, 3 Ala., 237. 

The policy-holders were not hound to pay premiums after the in- 
solvency of the corporation, but were at liberty to put an end to the 
contract. In fact, it was a necessity. The circular issued to them 
contains a clear admission of their right to receive back the unearned 
premiums. The term “unearned premiums,” so generally used to ex- 
press that portion of the premiums accruing after the risk has termi- 
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nated, indicates a usage of returning it as was proposed to be done in 
this case. Such a usage is dictated by justice, and under the evi- 
dence the holders were entitled to the return. They certainly had a 
right to sell this demand to whomsoever would buy it, and to transfer 
with it any security held for its payment. A contract to that effect 
is not required to be in writing. 2 Story, Eq. Jur., § 1,047. Their 
acceptance of the reinsurance, in some cases, and of the money in 
others, and the expected reimbursement of the agent out of their 
claim for unearned premiums, prove that inasmuch as the agent 
could in no event receive more than was due to them, and might re- 
ceive very little, it was not a part of the agreement to relinquish 
whatever lien existed on the deposited bonds, but to transfer it with 
the debt. The company could not object to such an agreement. 

The act of 1868 (acts 1868,page 590) requires the deposit of the 
bonds simply to secure the holders of policies issued by such compa- 
nies to persons owning property in this State. Whether under any cir- 
cumstances the claimants for this fund could have priority of each 
other or not, the purpose of it is to pay any demand occurring from 
the policy, the unearned premiums as well as the losses reinsured 
against. The personal account of the agent, Tardy, for $578.54, is 
not a lien on the deposited bonds. It did not accrue upon a policy 
held by him or by another whose right he acquired. The deposit was 
not required for such a claim. He is to that extent a creditor with- 
out security, and must stand on the footing of the general creditors 
for whose benefit the assignment to Stewart was made. We have 
considered the questions which can be raised on this appeal as well 
as we could without an assignment of errors. No error is discovered 
in the decree o° the chancellor, except in relation to the personal ac- 
count of the complainant, Tardy. For that the decree is reversed 
and the cause remanded. 





SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Columbia County. 


THE IMPERIAL FIRE INS. CO., Plaintiff in Error, 
vs. 


WILLIAM MURRAY, RICHARD WINLACK ann WAL- 
TER RANDALL, Defendants in Error.* 


THE NORTH BRITISH MERCANTILE INS. CO., Plain- 
tif in Error, 
vs. 


THE SAME.* 


The policies issued by the companies were upon property held by the defendants 
in error as lessees, who had assumed an obligation to'return and redeliver the 
property in good order and condition on the expiration of the lease. 


Held, that the lessees’ interest in the property was not measured by the value of 
the use thereof from the time of the loss until the expiration of their term, but 
that their insurable interest was to the extent of the value of the property 
which they were bound to replace. 


The policy upon property, including engines, boilers, machinery and improve- 
ments, provided as follows: “ This insurance to cover their working interest 
in the above insured property.” 


Held, that the language of the policy was sufficiently comprehensive to cover the 
entire insurable interest which the assured had in the property. 


Held, that the question of waiver as to time and particulars of loss was correctly 
submitted to the jury. Judgment affirmed. 


Menrcor, J. 


These two cases were argued together. The facts and principles of 
law involved are substantially the same in each. The same property 
is covered by each policy ; each is for one year from the 17th Sep- 
tember, 1869. The loss occurred January 19th, 1870. 

The plaintiffs have filed twenty-three assignments of error. We 
will not consider them separately. The twenty-second and twenty- 


* Decision rendered May 17th, 1873. 
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third assignments are based upon an alleged false representation in 
the application. As we are not furnished with a copy of the appli- 
cation, we are unable to determine with certainty how far the facts go 
toward sustaining the allegation. As we understand the whole evi- 
dence bearing upon that branch of the case, we cannot see that the 
court committed any error in holding, that if the applicants fairly re- 
presented what they honestly believed, it would not defeat the action, 
and that it was not such a statement of a material fact as amounted 
to a warranty. 

All the other assignments, except the first, sixth and seventh, may 
be considered together. They relate to the value of the interest in- 
sured. That the property was of much greater value than the 
amount of the insurance, does not admit of a question under the ev- 
idence ; besides, the jury has so found. It is urged, however, by the 
plaintiffs, that the interest of the lessees therein was of much less 
value, and that that lesser value only was covered by the insurance. 
They claim that the value of the lessees’ interest therein was meas- 
ured by the value of the use thereof, from the time of the loss until 
the expiration of their term. In this view we cannot concur. The 
use of the property for the remainder of the term, by no means 
fixed or defined its value as to them. They had not only a right to 
its use and enjoyment, but had also assumed an obligation to return 
and redeliver it in good order and condition at the expiration of the 
term. If they failed so to do, they were liable to their lessors for its 
full value. If they redeliver according to the requirements of their 
lease, they would be discharged from that obligation. They then had 
a large value in the property superadded to that of its use. Hence 
the court was correct in charging that the insurable interest of the 
lessees was to the extent of the value of the property which they were 
bound to replace. 

The right of the insured and the liability of the companies were 
fixed at the time of the loss, provided the requisite notices and proofs 
were furnished. Such being the case, the evidence referred to in the 
fifth assignment of error is wholly irrelevant. No arrangement made 
between the Locust Mountain Coal and Iron Company of the one 
part, and Goddard & Draper, of the other part, after the expiration 
of the term of the defendants in error, released them from their ob- 
ligations to return the leased property to Goddard & Draper, or pay 
them its value. The coal-breaker, engines, boilers, pumping and 
hoisting machinery, apparatus and improvements, leased to the de- 
fendants in error, were the property of Goddard & Draper, and not 
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the property of the Locust Mountain Coal and Iron Company. If 
the latter took possession of the leased premises, and released the 
former from all liability, it was for a valuable consideration paid by 
Goddard & Draper. It in no wise showed the determination of the 
estate which the assured had in the land at the time of the loss ; nor 
their release from liability for failing to restore the property upon 
which they had the insurance. 

The language of the policy, after describing the property, avers 
“this insurance to cover their working interest in the above insured 
property.” The court correctly held this was sufficiently comprehen- 
sive to cover the entire insurable interest which the assured had in 
the property. 

The first and sixth assignments relate to the notice and proofs of 
loss. 

We have looked in vain through the testimony to find any evidence 
of the extent of the powers which the companies gave to their agent 
Bodey. We find, however, that he was in fact exercising extensive 
powers. The companies were both foreign corporations, with officers 
and directors abroad. They also had an office in New York, and 
this agency in Pottsville. Bodey countersigned those policies ; he 
filled them up ; the applications were filed in his office; he kept them 
as references ; they were not sent abroad ; he paid losses when they 
occurred. 

There is no evidence that the companies ever questioned his right- 
ful exercise of all those powers. So there was sufficient evidence to 
submit to the jury as to the extent of his agency, within the gene- 
ral scope of the business intrusted to his care. Union Mutual Life 
Insurance Co., of Maine, vs. Wilkinson, Insurance Reporter, 18th 
April, 1872, No. 16. The question of waiver as to time and partic- 
ulars of loss, was correctly submitted to the jury. Franklin Fire 
Ins. Co. vs. Updegraff et al, 7 Wright, 350; 5 Wright, 162; 6 
Wright, 188 ; 11 Wright, 205. 

The seventh assignment was not pressed, and has no merit. We 
discover no error in the bills of exception, nor in the charge of the 
learned judge. 

Judgment affirmed in each case. 





Cammack vs. Lewis. 


UNITED STATES SUPREME COURT, 


DECEMBER TERM, 1872. 


Appeal from the Supreme Court of the District of Columbia. 


CHRISTOPHER CAMMACK, JR., Appellant, 
vs. 


MARGARET F. LEWIS.* 


The husband of the appellee, being in bad health and indebted to the appellant in 
the sum of $70.00, at his suggestion insured his life for $3,000.00, under a 
seven years’ policy. The policy was taken out by him under an agreement 
with the appellant that he should pay the premiums for the seven years, and 
that in consideration of the payments and his debt to the appellant, the appel- 
lant should, in case of his death during the life ofthe Policy, receive two thirds 
of the amount of the policy, and should pay one third thereof to his wife and 
heirs. 

The appellant paid the premium for the first year, and at the same time took from 
the assured an assignment of the policy and his note, which was without con- 
sideration, for $3,000.00. The ussured died before the expiration of the first 
year, and the appellant collected the $3,000.00 from the company and paid the 
appellee one third of that sum, less the amount of the premium. The suit was 
brought by the appellant as administratrix to recover the remainder of the 
$3,000.00. 

Held, that so far as the appellant was concerned, the policy was a sheer wagering 
policy, and that the assignment to him was only valid to the extent of the debt 
and such advances as he might afterward make on account of the insurance. 

Held, that there is not such evidence of a corrupt transaction on the part of the 
assured as to forbid the court from doing justice between his administratrix and 
the appellant after the amount of the insurance has been paid by the compa- 
ny to the latter. 

Held, that the receipt of one third of the insurance money by the appellee does 
not conclude her as a settlement. Decree affirmed. 


Mr. Justice Miter delivered the opinion of the court. 


This is an appeal from a decree in equity of the Supreme Court of 


* Decision rendered » 1873. 
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the District of Columbia in favor of Margaret F. Lewis against ap- 
pellant, Cammack. 

The facts, as far as they can be gathered from the bill, answer and 
depositions, are substantially these : 

John E. Lewis, the husband of complainant, who sued as his ad- 
ministratrix, being indebted to Cammack in the sum of $70.00, and 
being in bad health, procured, at Cammack’s suggestion, an insurance 
on his life in the New Jersey Mutual Life Insurance Company for 
three thousand dollars. Cammack paid the premium for the first 
year, and took an assignment of the policy from Lewis to himself. 

He also took from Lewis a note for $3,000.00 at, the same time, 
which he admits was without any consideration, and he had Lewis’s 
note, which he kept, for $70.00 indebtedness really due. 

Lewis died before the expiration of the first year, and Cammack 
coliected from the company the $3,000.00, and paid over to com- 
plainant one third of that sum less the amount of the premium paid 
by him and another small account which he had against Lewis. The 
present suit is brought to recover the remainder of the $3,000.00, 
and the court below, holding that Cammack held the policy under 
the assignment as a mere security for what Lewis owed him, decreed 
that he should pay over the balance after deducting that small sum, 
and he appeals from that decree. 

Cammack alleges that the policy was taken out under an agreement 
between Lewis and himself that he should pay the premiums for the 
seven years the policy was to run, and in consideration of those pay- 
ments, and what Lewis owed him, he should, in the event of Lewis’s 
death during the life of the policy, receive two thirds of the amount 
of the policy, and pay over the other third to Lewis’s wife and his 
heirs. In support of this there is produced from among Lewis's pa- 
pers, found after his death, an instrument signed by Cammack, in 
which he agrees to pay to the wife of Lewis $1,000.00 in the event 
of his death, and of that sum being received by him on the policy 
above mentioned. 

If the transaction as set up by Cammack be true, then, so far as 
he was concerned, it was a sheer wagering policy, and probably a 
fraud on the insurance company. To procure a policy for three 
thousand dollars to cover a debt of $70.00 is of itself a mere wager. 
The disproportion between the real interest of the creditor and the 
amount to be received by him, deprives it of all pretence to be a bona 
Jide effort to secure the debt, and the strength of this proposition is 
not diminished by the fact that Cammack was only to get $2,000.00 
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out of the $3,000.00 ; nor is it weakened by the fact that the policy 
was taken out in the name of Lewis and assigned by him to Cam- 
mack. This view of the subject receives confirmation from the note 
executed by Lewis to Cammack for the precise amount of the risk in 
the policy, which, if Cammack’s account be true, was without consid- 
eration, and could only have been intended for some purpose of de- 
ception ; probably to impose on the insurance company. 

Under these circumstances, we think that Cammack could, in equi- 
ty and good conscience, only hold the policy as security for what 
Lewis owed him when it was assigned, and such advances as he might 
afterward make on account of it, and that the assignment of the po- 
licy to him was only valid to that extent. 

Whether Lewis was a participant in the fraud, does not fully ap- 
pear. Such conversations of his as are proved tend to show that he 
looked upon Cammack as a friend, to whom he was willing to trust 
the policy assigned, and that he never supposed more would be 
claimed by Cammack than what he owed him. It is also probable 
that he would survive the life of the policy, and with the single ex- 
ception of the note for $3,000.00, given by him without consideration, 
there is nothing proved against him inconsistent with that view of 
the matter, and with his fair dealing. At all events, we do not see 
such evidence on his part of a corrupt transaction, as to forbid the 
court from doing justice between his administratrix and Cammack, 
after the amount secured by the policy has been paid by the company 
to the latter. 

The receipt of the one third of the insurance money by the com- 
plainant does not, we think, under all the circumstances of the case, 
conclude her as a settlement of the matter in dispute. 

It is obvious that she was ignorant of the full extent of her rights; 
that she acted hastily and without due consideration, and was large- 
ly influenced by the advice of Mr. Chandler, who had been her hus- 
band’s friend and adviser, and who was prompted to what he did by 
Cammack, while in ignorance of many of the facts of the case. 

Besides the bill of this case, as appears on its face, is brought by 
her as administratrix, and the receipt by her of the one third ‘paid on 
the policy was before any administrator had been appointed. If she 
has a right to recover all the $3,000.00 as administratrix, it could not 
be defeated by her receipt of $1,000.00, paid to her in her own 
right before any administration had been taken out on Lewis’s estate. 

On the whole, we are of opinion that the decree of the Supreme 
Court should be affirmed, and it is so ordered. 
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The policy issued to Stanchfield provided that it should not be assignable without 
defendant’s consent. After the making of the policy the agent of the defend- 
ant, at Stanchfield’s request, indorsed on the policy ‘‘ Payable, in case of loss, 
to George Newman, to the extent of his claim. E. R. Pierce, ageni.” 


Held, that this was a mutual agreement between the parties that the policy should 
be thus payable thereafter, and that it was not necessary for Newman to notify 
the company of his claim at the time of the loss or before action brought, and 
that the amount he could recover would depend on the amount of his claim at 
the time of the fire, but by no means on defendants’ knowledge in that regard. 


Evidence of the acts of the agent was given before evidence of his authority, the 
evidence of his authority being afterward given during the course of the trial. 
Held, that this was no ground for disturbing the verdict. 


Held, that Stanchfield, and not Newman, was the proper person to make the 
proofs of loss, and that where no ground of objection is stated the exception 
must be disregarded. 


The defendant, under the defense that the roof was defective, claimed the right to 
show the condition of the whole building, on the ground that the complaint al- 
leged performance of all the conditions of the policy, one of which was that if 
the rick should be increased by any means whatever within the control of the 
assured, the insurance should be void. 

Held, that the assured is not to plead and prove affirmatively that the risk has not 
been thus increased. If it has been, it is matter of defense, The defendant is 
confined to the proof of what is alleged. 


Held, that a tax deed of the property to another party whose relutions to the as- 
sured were such that in regard to the deed he would in equity be held as his 
trustee, was a cloud upon the title of the assured, but that it was not an incum- 
brance, nor did it make him less the owner. 


The policy, which was numbered “ 127,” contained the provision, “ Reference is 
had to the assured’s application, No. 127, which is his warranty and a part here- 
of.” No written application was made in procuring the insurance. 


* Decision rendered July Term, 1871. 
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Held, that the policy was the whole contract between the parties, and that the ap- 
plication, not being in writing, was not a part of it, and is only a representa- 
tion, which, to invalidate the policy, must be shown to have embraced a state- 
ment material to the risk, and to have been untrue and fraudulently made. 


The policy provided that applications should specify the construction and materi- 
of the building to be insured, and that if any person insuring any building 
> make any misrepresentation or concealment, the insurance should be 
voi 
Iield, that this clause contemplates statements in such a written application as was 
referred to in the policy, and not to the verbal statements of the assured. Or- 
der denying a new trial affirmed. 


Havser & Rosrnson, for Appellant. 
Arwater & Fianpran, for Respondent. 


Rrtey, Cu. J. 


At the trial of this cause the defendant objected to the admission 
of any evidence under the complaint, for the alleged reason that the 
same does not state facts sufficient to constitute a cause of action, in 
not averring an assignment of the policy set out in the complaint, 
and according to its terms, nor a waiver of this condition of the po- 
licy, and that the complaint does not allege notice of the amount of 
the plaintiff’s claim, nor that he had any claim at all at the time of the 
loss. 

Some other objections are made to the sufficiency of the complaint, 
but they seem to us to be unimportant, and not to require discussion. 
As to those above mentioned, as explained in defendant’s brief, they 
are that as the policy upon which the action is brought is a contract 
with Samuel Stanchfield, the plaintiff must show an assignment by 
Stanchfield to himself, and defendant’s consent thereto, since the 
policy provides that it shall not be assignable without defendant’s 
consent. This assertion, however, is the result of a misapprehension 
on the defendant’s part. 

The complaint alleges that after the making of the policy defend- 
ant, by E. R. Pierce, its duly authorized agent thereto, at Stanch- 
field’s request, made this indorsement on the policy, viz.: ‘‘ Payable, 
in case of loss, to George Newman, to the extent of his claim. Min- 
neapolis, February, 1870. E. R. Pierce, agent.” This was a mutual 
agreement between the parties that the policy should be thus payable 
thereafter, and the policy thereafter had the same force and effect as 
if Samuel Stanchfield had been thereby in the first instance in terms 
insured against such loss on the property in question, payable in case 
of loss to said Newman to the extent of whatever claim he then had 
on said premises. “The legal relation of a party to whom by the 
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terms of the policy the money is to be paid in case of loss, is most 
like that of the assignee of a chose in action after notice of such an 
assignment to the debtor, and a promise by him to the assignee to 
pay him ; and such assignee or such promisee may maintain an ac- 
tion in his own name for the money when due.” Sanford vs. Me- 
chanics’ Mutual Fire Ins. Co., 12 Cush., 549. 

The complaint accordingly alleges in substance and effect that the 
claim of said plaintiff in the premises was $5,000.00, secured by 
mortgage thereon ; that Stanchfield, in consideration thereof, on said 
first of February agreed with plaintiff that in case of loss the insur- 
ance should be paid him, and notified defendant, who by said in- 
dorsement agreed so to do. 

Part of this might, of course, have been omitted ; the statement that 
the defendant, at Stanfield’s request, thus indorsed the policy cover- 
ing all of it but a statement of the fact that Newman had a claim on 
the building, at the time of the indorsement and loss, to an amount 
exceeding the amount insured. 

It was unnecessary, too, for the plaintiff to notify defendant of his 
claim at the time of the loss, or before action brought, as it would 
have been for Stanchfield to have notified it that he still owned the 
property. 

The defendant had notice at the time of the indorsement that 
Newman had a claim. The amount he could recover would depend 
on the amount of his claim at the time of the fire, but by no means 
on defendant’s knowledge in that regard. 

As to the objection that the verdict is. not justified by the evidence, 
and is contrary to law and evidence, our examination of the case sat- 
isfies us that it discloses what is sufficient evidence reasonably tend- 
ing to support the verdict, unless the exceptions taken by the de- 
fendant to the admission of material portions thereof were improper- 
ly overruled. 

Whether this was so or not will appear upon an examination of the 
alleged errors in law occurring at the trial now to be considered. 

The first is the admission of any evidence under the complaint 
which has already been passed upon. 

The objection to the admission of evidence being overruled, said 
Stanchfield testified that “ Mr. Stone, of Pierce & Stone, made out 
the policy, and Mr. Pierce signed it. Pierce & Stone were doing 
business together as insurance agents.” The last statement was ob- 
jected to “as irrelevant, it appearing on the face of the policy and 
complaint that E. R. Pierce alone was the agent of the defendant.” 
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The complaint alleges that the policy was countersigned by Pierce, 
“the then only authorized agent for that purpose” of defendant, and 
also that in February, 1869, defendant, by said Pierce, its duly au- 
thorized agent thereto, indorsed the policy as above stated ; but the 
complaint also alleges that notice of loss was given to defendant 
through “ its authorized agents,” Pierce & Stone, and that the proofs 
of loss were furnished defendant by delivering them to “ its authorized 
agents,” Pierce & Stone, which proofs were made in accordance with 
the direction of defendant through “its duly authorized agents 
aforesaid.” 

The defendant’s objection would seem therefore to have been un- 
founded in fact, and properly overruled. 

The witness went on to state that the indorsement was written 
by Stone and signed by Pierce ; that he was absent from home at 
the time of the fire, November 19th, in St. Louis, and immediately 
on getting-home he met Mr. Stone in the street. He was then 
asked, “ What did Mr. Stone, at that time, say to you, if anything, 
about the loss?” Which was objected to as irrelevant, for the rea- 
son already considered, and for the further reason that there was no 
evidence that Mr. Stone was an agent of the defendant. 

As to this, Stanchfield had also testified that Stone was in busi- 
ness with Pierce, and that he acted in the business of this insur- 
ance and this company with him, Stone making out the policy and 
drawing up the indorsement, and Pierce signing them. 

Looked at in no other light, this nevertheless brings Stone within 
that provision of sec. 7, ch. 22, of the laws of 1868, that one who in 
any wise directly or indirectly makes or causes to be made any con- 
tract or contracts of insurance, for or on account of any foreign in- 
surance company, shall be deemed to all intents and purposes an 
agent of such company. 

Aside from the statute, the authority of A to act for B may be 
inferred from the habit and course of dealing of A and B, and the 
evidence above mentioned was evidence of a course of dealing of 
the defendant and Pierce & Stone, implying an authority to said 
firm, and consequently of each partner, to act for it. 

These policies, it seems, were executed in blank by the officers of 
the company and entrusted to its agents to be filled up and then de- 
livered, in pursuance and execution of the bargain made with the 
applicant, but not to be binding on the defendant till countersigned 
by its authorized agent. 

It is evident that Pierce alone might be authorized to do this 
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particular thing, and yet Pierce & Stone, or either of them, or any- 
body else, be at the same time the defendant’s agents in any other 
respects. 

In this case we have Pierce countersigning this policy ; but this 
is of itself no proof that he was authorized to do so, or that he was 
the defendant’s agent at all ; for though the authority of A to act 
for B may be inferred from the habit and course of dealing of A and 
B, it cannot be inferred from the acts of A alone, though he as- 
sumes to act for B. Starkie on Evd., Pt. IV., p. 55-59. 

But when Pierce & Stone are shown to be doing insurance busi- 
ness in company, and Stone is shown to have the policy in his pos- 
session, filling it up in accordance with the terms of the bargain, 
Pierce countersigning it, and Stanchfield getting it from Pierce & 
Stone, it is seen that the defendant has entrusted this policy to this 
insurance firm for the purpose, as must be presumed, of enabling the 
firm to act for the company in the business for which such policy 
is necessary ; proof, that is to say, tending to show a course of 
dealing between these parties, which necessarily implies an autho- 
rity on the part of said Pierce & Stone to act for the defendant in 
such business. 

Moreover, supposing that there was not at that time evidence in 
the case of Stone’s agency, under the statute or otherwise, enough 
was afterward juried to prove him such both under the statute and as 
one whose acts as such the defendant was aware of and had recognized. 
In addition to the proof in this regard hereinafter mentioned, Mr. 
Stone testified that the defendant knew [he] was in business with 
Pierce ; that he had seen the officers of the company in Springfield, 
and “talked with them about our business, and they knew I was 
with Pierce. I had also written business to the company.” 

That evidence of the acts of the agent was given before evidence of 
his authority would not therefore be ground for disturbing the ver- 
dict, the latter being afterward introduced during the trial. The ob- 
jection was therefore properly overruled. 

The witness stated, in answer to this question, in substance, that 
Mr. Stone told him to fill out proofs of loss, and defendant would 
settle it ; that he need give no notice of loss ; that one or two days 
thereafter he saw Stone again at Pierce & Stone’s office, and he gave 
witness blanks for said proofs, and told him as there was no justice 
living near, he would suggest a certain notary, to whom witness took 
said blanks, and after the proofs were made out he handed them to 
Stone at said office. 
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To which statements of Stone, each severally, the defendant ob- 
jected, for the said reason above considered, and for the further rea- 
son that it appeared “that this business had been prior thereto 
transacted with Pierce as the sole agent, at Minneapolis, of the de- 
fendant.” 

From the case as settled we are unable to perceive how this ap- 
pears, for it contains nothing that we can discover in any manner 
tending to prove it. Inasmuch, however, as no further exception 
was taken, this further objection need not be considered. 

Said proofs being produced and identified, and offered in evi- 
dence, and it having been stated by the witness that they were never 
returned to him, nor any objection made to them ; that Pierce told 
him that he had sent them to the defendant, and he had never heard 
from them, and that Pierce about two weeks after delivery told him 
he would waive all notice of fire and loss ; the defendant was here al- 
lowed to cross-examine witness as to said proofs and the delivery 
thereof ; and plaintiff was allowed, the defendant objecting, to re-ex- 
amine him thereupon, and defendant excepted. As no reason was as- 
signed for such objection, the exception cannot be urged, and indeed, 
no reason was given in this court, or so far as we can see, exists for 
such objection. 

The witness further stated that he delivered the proofs to Stone, as 
already stated ; that they were received and not objected to at the 
time, nor at any time until then, and that they were not returned to 
witness. The defendant objected to each of these statements as ir- 
relevant and incompetent “ for the reasons already stated.” 

The defendant, at the close of its cross-examination aforesaid, had 
specified sundry objections to the reception of said proo’s, as not be- 
ing such as were required by the terms of the policy alleged in the 
complaint, and not made or delivered by plaintiff. 

It is unnecessary to add anything to what has already been said to 
show that Stanchfield, and not plaintiff, was the proper person to 
make the proofs, and however defective they might be, the testimo- 
ny went to show a waiver of any objection thereto for that reason. 

The plaintiff was here allowed to amend the complaint, “to make 
the same correspond with the facts proved,” and the amendment was 
made “as appears in the complaint on file, and the defendant object- 
ed and excepted thereto.” 

No ground of objection being stated, the exception must be 
disregarded. Moreover, taking the amendment to be such a one 
as hereinafter stated, we can conceive no possible reason why the 
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allowance thereof was not a proper exercise of the discretion of the 
court. 

Evidence that the witness notified Stone when the premises became 
vacant during the risk was objected to on the ground that it in no 
way appeared that he was an agent of the defendant, which objec- 
tion, for the reasons already given, must be disregarded. 

Defendant, after cross-examining this witness, asked leave to amend 
the answer, “so as to deny that Mr. Stone was at any time an agent 
of the defendant, or authorized by the defendant to act as its agent 
for the purpose mentioned in the complaint, or for the transaction of 
any business whatever for defendant, it appearing that plaintiff had 
amended his complaint in accordance with leave granted by inserting 
the words, ‘that defendant through its said agents accepted said 
proofs, received and retained by the same.’” The court refused and 
defendant excepted. 

It was matter of discretion with the court to allow the amendment 
or not ; and that this was properly exercised in the present instance, 
is evident from the fact that the proposed amendment in no way put 
in issue the additional allegations of the complaint aforesaid, because 
of which only the request to amend had been made, and is equally ir- 
relevant in respect to the rest of the complaint. 

The same witness being allowed to correct certain mistakes in his 
testimony, defendant objected to the several statements made on such 
correction as irrelevant and incompetent. 

They were certainly and plainly material and competent, nor can 
we discover from the defendant’s brief wherein they were supposed 
to be otherwise, unless the statement with respect to a vacancy oc- 
curring in one room of the premises, that the witness gave notice of 
the vacancy to Pierce & Stone, may have been supposed by the de- 
fendant to have been obnoxious to one of the objections already con- 
sidered and seen to be groundless. 

The defendant asked leave on affidavit to amend its answer by al- 
leging that Stanchfield assigned the policy in writing indorsed thereon 
to the plaintiff without defendant’s consent indorsed thereon, or oth- 
erwise given to the assignment, and without notice to defendant, 
which was refused, and defendant excepted. 

Pierce, the affiant, states that “he had no information of any as- 
signment of said policy by the indorsement of said Stanchfield 
thereon in writing to the plaintiff, or otherwise, until after the com- 
mencement of the trial of this cause during this term of said court, 
and did not know of it till the production of said policy by the 
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plaintiff on this trial. That said assignment was made, was kept 
from the defendant and from his said agent until then; * * * thatthe 
consent of the defendant has not been indorsed on said policy, nor 
has notice of said assignment or the indorsement of defendant’s con- 
sent been waived.” And the affidavit contains no other statement 
having any reference to an assignment. It lays no foundation, there- 
fore, whereon to base a motion for leave to make the amendment, for 
it nowhere alleges as a fact that the policy was ever assigned as in 
the amendment set out, nor does such fact appear by necessary infer- 
ence. 

The agent says he did not know of any assignment as described 
till the policy was produced in court ; but of what he then or there- 
by became informed he does not state. So the statement “that said 
assignment was made, was kept from” defendant and himself till 
then, and they had no earlier knowledge of it, by no means neces- 
sarily implies that the policy had been assigned. 

It does not necessarily follow that they had then become aware of 
any such fact, and so of the other statements above mentioned. 

The affidavit is entirely consistent with such a state of things as 
is stated by plaintiff to have really existed, viz., that Stanchfield had 
executed an assignment on the policy, but finding it unnecessary, be- 
cause of the indorsement, had never delivered it. Such, indeed, we 
think, on the whole case as settled, and the arguments of counsel, is 
the fair inference as to the matter of fact. 

It may further be remarked, however, that as this policy for 
$2,000.00 had been made payable to plaintiff to secure a claim of 
$5,000.00, an assignment thereof by Stanchfield for the same pur- 
poses, “of all my right, title and interest” therein, “and all benefit 
and advantage to be derived therefrom,” (which this was,) would be 
not only unnecessary, but ineffectual, and therefore, even if delivered 
without the defendant’s knowledge or consent, could not invalidate 
the policy. 

The witness, Stanchfield, being recalled and further examined by 
plaintiff, was further cross-examined, and the written assignment 
aforesaid on the back of the policy shown him. And defendant of- 
fered to prove its execution by the witness, and to offer it in evidence, 
to which plaintiff objected, and the objection was sustained and de- 
fendant excepted. 

The witness had in no way referred to an assignment in his direct 
examination. It was not therefore proper on cross-examination to 





690 Report of Decisions. [Sept. 


prove its execution by hirh, still less to offer it in evidence at that time 
if proved ; nor could it regularly be offered at all till pleaded. 

The court was right therefore in excluding the evidence if plaintiff 
objected. 

Defendant, in the course of its evidence, offered to show by the 
judgment docket that there were judgment liens on the property at 
the time of Stanchfield’s application, which was properly refused be- 
cause their existence is not alleged in the answer. 

Defendant was also refused leave to amend by alleging such fact. 
If the fact existed, as it was matter of record it was constructively 
known to defendant when the answer was drawn, and no offer was 
even made to prove that it was not actually known! The defendant 
suggests no reason why the refusal was not a proper exercise of the 
discretion of the court, and we cannot perceive any. 

Defendant offered to prove the condition of the building immedi- 
ately previous to the fire, but it was excluded on plaintiff’s objection, 
and properly; as irrelevant. 

The defense sets up that the roof was defective, while the offer was 
to show the condition of the whole building. The defendant, how- 
ever, says it was competent, because the complaint alleges perform- 
ance of all conditions of the policy, and one of these is that if the 
risk be increased by any means whatever within the control of the as- 
sured, the insurance shall be void. 

The assured however is not to plead and prove affirmatively that 
the risk has not been thus increased. If it has been it is matter of 
defense. The defendant therefore is confined to the proof of what 
it has alleged in this behalf. A subsequent witness, however, was 
asked and answered the same questions without objection. 

Defendant also offered to describe a person seen on the premises the 
day before the fire, with a view of identifying him as a member of 
Stanchfield’s family, but was not allowed so to do. The evidence is 
apparently wholly irrelevant, and though the object is suggested to 
have been to affect Stanchfield with notice of the condition of the 
building, yet as he had been proven to have been in St. Louis at the 
time, any other remark than that the evidence was properly excluded 
, is unnecessary. 

Defendant, to prove its denial that Stanchfield owned the property 
at the time of the application, and its allegation that the policy stated 
that there was no other incumbrance than a mortgage described, 
when in fact the property had been conveyed to the plaintiff by the 
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county auditor on sale thereof for delinquent taxes, introduced such 
tax-deed. 

Plaintiff in rebuttal was allowed, against defendant’s objection, to 
prove that the same was void by reason of irregularities in the as- 
sessment of such taxes. 

The objection stated was that “ the parties had estopped themselves 
from questioning the regularity of the sale and deed thereunder, hav- 
ing acted upon it, transacted business under it, and held it out to all 
the world as good.” 

The testimony was that prior to said application the plaintiff had 
paid said taxes at Stanchfield’s request, and promise, if he would do 
so, he would repay him with interest, fearing that otherwise they 
would fall into hands that would make trouble ; and that at the time 
of payment the plaintiff, at his attorney’s suggestion, took said deed; 
that Stanchfield settled up the taxes with twelve per cent. per an- 
num interest February ist, 1869, and the amount was included in 
said mortgage. Plaintiff testified that he did not inform Stanchfield 
at the time of the settlement that he had said deed or tax-title, and 
nothing was said about it, and that Stanchfield had no knowledge of 
it until after this suit was commenced, which Stanchfield con- 
firmed. 

Even if the plaintiff be not chargeable with notice of the condition 
of the assessment rolls, still he could not, under his arrangement with 
Stanchfield, affect Stanchfield’s title by taking the deed. Whether 
the tax-title were good or bad in law, in equity he would be Stanch- 
field’s trustee ; and Stanchfield, whether he knew what Newman 
had done or not, would be only stating the truth in saying that the 
property was his. If the tax-deed were then recorded (which is nei- 
ther alleged nor proved) it would be a cloud on his title ; but that 
could not make him less the owner, nor is it an incumbrance. This 
being so, it is impossible to see how the plaintiff can possibly be 
estopped from showing that the tax-deed was also void in point of 
law. 

The defendant’s suggestion that he would be taking advantage of 
his own wrong, is an entire misapplication of the maxim referred to. 

If it would have been a fraud on Stanchfield to take a tax-title, 
it would not be taking advantage of his own wrong for plaintiff to 
show that he did not get a tax-title. 

It is suggested that plaintiff and Stanchfield had affirmed the reg- 
ularity of the assessment by the settlement aforesaid ; but in the first 
place, this assumes that they were aware of the irregularities therein, 
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which was a question for the jury, and if they had both had actual 
knowledge thereof, even at the time of Newmun’s payment of the 
taxes, in what possible manner can Stanchfield’s repaying plaintiff 
for a payment made at his request, estop plaintiff, as against this de- 
fendant, from showing that the claim paid was invalid against Stanch- 
field? If plaintiff, at Stanchfield’s request, had thrown the money 
into the sea, Stanchfield would still be bound to reimburse him. In 
what way plaintiffs receipt of the money could in that or the present 
case estop him, except from denying that he had received it, is im- 
possible to see. 

The plaintiff was recalled by defendant and further cross-examined, 
and stated, as he had already done, that the policy was taken by him 
as security for said $5,000.00, made up in part of said taxes, and in- 
terest, whereupon defendant offered to show by said plaintiff that said 
assignment was made in pursuance of said settlement, and to offer 
it in evidence, to which plaintiff objected ; the objection was sus- 
tained and defendant excepted. 

It is unnecessary to say that no such assignment having been plead- 
ed, the plaintiff's objection was properly sustained. 

No other objections were made to evidence, except some not no- 
ticed, because they were either based on grounds herein considered, 
and seem to be untenable, or because no reason was assigned for 
them at the trial. 

The court instructed the jury that “the policy in this case is the 
whole contract between the parties ; the application, not being in writ- 
ing, is not a part of it, and is only a representation, and in order to 
invalidate the policy, must be shown to have embraced a statement of 
a fact material to the risk, to have been untrue and fraudulently made,” 
to which defendant excepted. In support of this exception it is 
urged, in the first place, that the application is expressly referred to 
in the policy, and made a part thereof, and the warranty of the as- 
sured. 

The defendant itself proved that there was no written application; 
but it seems that the policy was numbered 127, and that the printed 
part thereof contains the following, (which is what defendant must 
have referred to,) viz.: “ Reference is had to assured’s application, 
No. 127, which is his warranty and a part hereof.” Defendant says 
this must be intended to mean Stanchfield’s verbal application. On 
the face of it it was evidently printed in contemplation of a written 
application, and through oversight was not struck out ; but if it re- 
fers to Stanchfield’s verbal application, the defendant fails to indicate 
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which of the several applications for insurance which they prove were 
made by him is application No. 127, which is his warranty. 

It cannot be seriously contended that such language can be con- 
strued to include any or all of the statements Stanchfield made at the 
several times he came to defendant’s office and wanted them to insure 
the property, or when with the same object he took the agent over the 
building. 7 

The court was therefore correct in saying that the application is not 
a part of the contract, and is only a representation ; and also correct- 
ly stated that to avoid the policy it must not only be untrue and 
fraudulently made, but material to the risk. 

The defendant urges that the policy states that the building had a 
good roof, and that this makes a statement of Stanchfield to that ef- 
fect a warranty by incorporation. If Stanchfield so stated, it would 
amount to nothing more than that the policy described the property 
in the same way that he did, a circumstance which could not change 
the character of the representation. 

The defendant further objects that the policy contains the follow- 
ing: “Applications for insurance must specify the construction 
and materials of the building to be insured, ete. * * * If any person 
insuring any building * * * in this office shall make any misrepre- 
sentation or concealment, such insurance shall be void,” and contends 
that thereunder it is necessary that every representation of Stanch- 
field must be as strictly construed as a warranty. But this clause of 
the policy contemplates statements in such a written application as 
thereinbefore described; not, as defendant supposes, all that Stanch- 
field stated in his various interviews with the agent. 

The authorities cited by defendant as to the effect of such refer- 
ence in the policy to representations, are not applicable ; nor is it ma- 
cerial with respect to this instruction that some statements were in 
answer to inquiry. If it were so, and the instructions were on that 
account objectionable as too general, the defendant should have asked 
for more specific instructions. . 

The court also instructed the jury that “ where a contract of insur- 
ance is entered into upon a verbal representation which is false, it 
must be shown to have been material and fraudulently made, so that, 
if not true, the contract would not have been entered into ; but if the 
representation be substantially true, or the party has not been preju- 
diced or deceived by it, the law will hold the policy good ;” to which 
defendant excepted. 

The instruction states nothing but a correct general rule of the law 
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of fire insurance, and we see no ground of exception to it. 2 Par- 
sons on Contracts, Book 3, ch. XIV., Fire Ins. D. 

The court also read said sec. 7, ch. 22, of Laws of 1868, to the 
jury, and instructed them that under it they must determine whether 
Mr. Stone was not an agent of the defendant in view of the testimo- 
ny given by himself and Pierce—Stone’s evidence, so far as the ques- 
tion of the applicability of this statute is concerned, being as already 
stated, and also that both received applications and payments, and 
both sent money to the defendant, but that Pierce held a certificate 
of agency, and Stone could not, therefore, sign any contracts for de- 
fendant, and defendant did not see his name, but knew he was in 
the business with Pierce ; that he had written business letters to 
defendant, and had been in Springfield and seen the officers of the 
company, and talked with them about their business ; and Pierce’s 
evidence being that Stone and he were partners in the insurance bu- 
siness, and Stone was to do the writing ; both did soliciting ; that 
Stone as well as Pierce received money for and transmitted it to all 
the companies they had ; that both received and transmitted money, 
and operated for defendant in Pierce’s name—and must also deter- 
mine from the evidence whether the last notice of vacancy was given 
either to him or Pierce as an agent of defendant, and that if so, the 
notice was sufficient to bind the company ; to which defendant ex- 
cepted. 

The instruction, however, was obviously entirely correct, as was 
the refusal to give the following instruction here asked for by defend- 
ant, which withdraws from the jury what it was for them to decide, 
viz., that as it appears on the face of the policy and the several sig- 
natures thereon, as well as from other evidence, that Pierce alone was 
agent of the defendant at Minneapolis, and in the business of this 
policy transacted it as sole agent with Stanchfield, he was bound to 
recognize him as the only person authorized to receive notice and do 
business for defendant with reference to this policy, as its local agent. 

The 4th, 9th, 11th, and 15th requests of defendant were either re- 
fused or given with some modification, to which refusals and modifi- 
cations exception was taken ; but as the grounds of such exceptions 
have been already considered and shown to be untenable, they need 
not be again noticed. 

So far as appears from the case, the 5th and 13th instructions 
asked by the defendant were mere abstractions, for it discloses no ev- 
idence to which they can by any possibility be deemed applicable ; 
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whether or not, therefore, they are correct as legal propositions, no 
exception lies to the refusal of the court to give them. 

The 12th instruction asked for is in itself a justification for the re- 
fusal of the court to give it in the light without more of the fact that 


‘the evidence was conflicting as to what Stanchfield’s representations 
were. 


The order denying a new trial is affirmed. 


SUPREME COURT OF MICHIGAN, 


JANUARY TERM, 1872. 


Error to Wayne Circuit Court. 


THE CONTINENTAL LIFE INS. CO., or New Yonrs, 
Plaintiff in Error, 
vs. 


HARRIET E. WILLETS, Defendant in Error.* 


The plaintiff in error issued a policy in favor of the defendant, upon the life of 
her husband, and transmitted it fo their general agents, in whose hands it was 
at the death of the husband. 


The application contained a clause providing that any neglect to pay the premium 
when due should render the policy void, and that the policy applied for should 
not be binding upon the company until all premiums which should be due, or 
over due, should be received by said company or by some person authorized to 
receive the same, and during the life of the insured. 

The policy, when received by the general agents of the company, was delivered by 
them to their sub-agents to collect the premium thereon, and then to deliver it 
to the insured. The insured stated that he was unable to pay the premium, 

‘and he took from him a promissory note againsi a third party, amounting to a 
portion only of the premium. The sub-agent was employed by the general 
agents as a solicitor, and to deliver policies aud collect premiums. 


Held, that a sub-agent, employed by the ugent 0: an insurance company to solicit 
applications for insurance, collect premiums and deliver policies, aas, by virtue 
of such employment, no general authority to give credit or receive anything but 
cash in payment. 

Held, that if a collecting agent for any reason of his own pays to his principals the 
amount of a demand which he had not collected, it would be a violent infer- 
ence from that fact that he was authorized to discharge other demands without 
payment. 


* Decision rendered January 11th, 1872. 
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Held, that there was no evidence in the record to show that the course of business 
of the defendant was such as to warrant an implication of authority for the sub- 
agent to give credit for premiums, or receive the note in payment. 


Held, that the payment of a part of the premium could not by itself raise a pre- 
sumption of an understanding that time should be given for the payment of 
the balance. Judgment reversed. 


C. J. Watxer, for Plaintiff in Error. 
Wuxmson & Post anp Asutzy Ponp, for Defendant in Error. 


Cooxey, J. 


The defendant in error, who was plaintiff below, brought action 
upon a policy of insurance by which the life of her husband, William 
J. Willets, was insured in her favor. The issue of the policy by the 
company, and its transmission to their general agents in Detroit, in 
whose hands it was at the time of the. death of Willets, were not in 
dispute. The application for the policy contained the following clause 
immediately preceding the signature of the applicant : 

‘* It is hereby declared that the above are fair and true answers to 
the foregoing questions, and it is acknowledged and agreed by the 
undersigned that the above statement shall form the basis of the con- 
tract for insurance, and also that any untrue or fraudulent answers, 
any suppression of facts in regard to the health (or in regard to any 
pecuniary interest which the insurer may have in the life) of the par- 
ty insured ; any neglect to pay the premium on or before the day it 
became due, will render the policy null and void and forfeit all pay- 
ments made thereon ; also that the policy of insurance hereby ap- 
plied for shall not be binding upon the company until the amount of 
all premium and premiums as stated therein, which shall be due or 
over due, shall be received by said company, or by some person au- 
thorized to receive the same, and during the lifetime of the party 
herein insured.” 

It was claimed by defendant on the trial that the first premium 
upon the policy had never been paid by the insured, and that conse- 
quently the plaintiff had never become entitled to the policy or to 
maintain action upon it. The plaintiff claimed, on the other hand, 
that all of the first premium except twelve dollars had been paid in 
a promissory note against one Wilkie, delivered to and accepted by 
one Gray, who is claimed to have had authority to receive the same 
as payment, and with whom it is also claimed there was an under- 
standing, expressed or implied, for some credit for the remaining 
twelve dollars. 
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Gray, it appears, was a sub-agent employed by Tenwinkle & Mc- 
Cune, the general agents of the defendant at Detroit, as solicitor, 
and to deliver policies and collect premiums. 

There was no dispute that when the policy in question was sent on 
by the company to their agents, it was delivered to Gray to collect 
the premium thereon, and then to deliver the same to the insured ; 
he called upon Willets, and on the latter expressing his inability to 
pay, he took from him the Wilkie note. The understanding on which 
he took the same was in dispute, it being claimed on one side that it 
was to constitute payment to the amount due upon it if Gray found 
it satisfactory, and that he did find it satisfactory, and retained the 
same ; while on the other side, it was insisted that Gray took it for 
the purpose of inquiry merely ; that the result of the inquiries was 
not satisfactory, and that he had endeavored to return the note to 
Willets previous to his death. The defendant also denied the author- 
ity of Gray to bind them by any agreement either to take a note or 
to give credit. 

The case was put to the jury by the Circuit judge upon the theory 
that under the undisputed facts of the case Gray had authority to 
make the arrangement claimed by the plaintiff to have been made, 
and that the question for the jury eee was whether he did make 
it or not. The charge was : 

“Tf the note for forty-two dollars given in evidence was delivered 
to and accepted by Gray as payment in part of that portion of the 
premium payable down, and there was an understanding, express or 
implied, between Gray and William J. Willets that the residue of 
said portion of the premium should be paid to said Gray at some fu- 
ture time, then Gray at once became indebted to his principals, Ten- 
winkle & McCune, for such premium, and they to the defendant, and 
as between plaintiff and defendant, said premium was paid and the 
policy delivered to her.” 

If Gray could bind the company by such an arrangement, it must 
be either because expressly authorized or because the course of busi- 
ness of the defendant was such as to warrant an implication of au- 
thority upon which third persons would be authorized to act. A sub- 
agent employed by the agent of an insurance company to solicit ap- 
plications for insurance, collect premiums, and deliver policies, has 
certainly, by virtue of such employment, no general authority to give 
credit or receive anything but cash in payment. This is too plain to 
require the citation of authorities. 

That any express authority was given in this case is not claimed, 
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but the plaintiff insists that the course of business in the office of 
the general agents of defendant was this : When a policy which had 
been applied for was received, it was delivered to the sub-agent who 
had solicited the same, for the collection of the premium, who was at 
the same time charged with the amount of the premium ; that he 
was allowed to make such arrangement as he pleased with the party 
to be insured, the company looking to him for the premium ; and 
that in all his dealings with such party he acted as principal, the com- 
pany not being concerned in his arrangements, but looking to him 
for the money or the return of the policy, and it being indifferent to 
them whether any payment had in fact been made to the agent or 
not. 

The evidence relied upon to make out this course of business was 
that of the agent, Tenwinkle, and of the sub-agent. Gray testified 
that he was employed by Tenwinkle & McCune, the general agents, 
and not by the company ; that his duties were soliciting, taking 
applications, returning them to the office of the general agents, re- 
ceiving from them policies upon which he was to collect premiums, 
and then delivering them ; that he had no authority to receive any- 
thing in payment for premiums except money, and if he accepted 
anything else it was on his own responsibility, and he paid the money 
himself ; that he was paid by the month for his services ; that when 
a policy was received a note was made that it had been delivered to 
him, and he was liable to the company ; that previous to this trans- 
action he had never taken a note of any one on a premium, and if he 
gave credit, he paid over the money himself and took the chances of 
collecting it. 

Tenwinkle testified that they had no authority from the company 
to take notes on premiums, but had done so sometimes, discounting 
them themselves and accounting to the company for the money ; 
that when policies were received by them they were held responsible 
to the company for either the money or the return of the policies ; 
that when they delivered a policy to the soliciting agent and he did 
not return it, he accounted to them for the premium in money, or 
something they would accept as money, and if he paid money they 
were satisfied and did not inquire what he took of the insured. 

To support the theory of the plaintiff there should have been some 
evidence showing, or tending to show, that the sub-agent was al- 
lowed at his option to substitute a personal liability of his own to 
the company, in the place of the money which he was to collect as 
premium ; the company being content to look to him as its debtor 
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for any amount which he saw fit to arrange otherwise than by actual 
payment in cash, with the parties applying for insurance. For the 
purpose of disposing of the case on this record, it is sufficient to say 
there is no such evidence. The company appear to have taken care 
to provide against any implication of any such understanding—re- 
quiring, as they appear to have done, an express stipulation by the 
applicant for insurance that the policy should not have force until 
the premium was actually received. And we are not apprised by 
any evidence in this record that Tenwinkle & McCune, who were the 
employers of Gray, were content or inclined to rely upon his respon- 
sibility at all. They certainly relied upon his integrity to account 
faithfully for all moneys collected for them ; but this they might well 
do without being disposed to trust either to his judgment or his respon- 
sibility under an unlimited arrangement that he might deal as prin- 
cipal in respect to the premium moneys. It is very true that if he 
saw fit to pay over to his principals the premium upon a policy, they 
did not inquire whether he had actually received it or not, nor had 
they any occasion to. If a collecting agent, for any reason of his own, 
pays to his principals the amount of a demand which he has not col- 
lected, it would be a violent inference from that fact that he was au- 
thorized to discharge other demands without payment. The impli- 
cation, on the other hand, would be that the principal insisted upon 
strict payment always, and did not consent in any case to leave mat- 
ters open to await the results of private arrangements between the 
debtor and the agent, with which the principal was not concerned, 
and which he did not care to inquire into. 

There is still less ground for assuming that there is any evidence in 
the case from which an implication can arise of a valid agreement to 
give Willets credit for the balance of the premium. There is no evi- 
dence whatever that Gray had authority to give credit, and if he had, 
the payment of a part of the premium could not by itself raise a pre- 
sumption of an understanding that time should be given for the pay- 
ment of the balance. The company, on the other hand, would have 
had a right to insist that the remainder should be paid immediately. 

For this error we think the judgment should be reversed. On the 
admission of evidence we are inclined to think no error was commit- 
ted excepting the reftisal to admit the evidence of Gray as to his con- 
versation with Tenwinkle in the presence of Johnson. That we think 
would have been admissible ; and had evidence been given by him in 
accordance with the proposition of counsel, while it would not have 
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contradicted Johnson directly, it would have gone very far in convinc- 
ing a jury, if they believed it, that the conversation testified to by 


Johnson did not take place. 
The other justices concurred. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1872. 


Appeal from Marshall County Circuit Court. 


THE HARTFORD INS. CO., Appellant, 
vs, 
NANCY WILCOX, Appellee.* Pp 


Heid, that a verbal contract to insure, based upon a sufficient consideration, and 
made by a party having an insurable interest in the property, with an agent 
having the requisite authority to bind his principal by such contract, may be 
legal and binding upon the insurance company. 

It was claimed that a contract of insurance grew out of a conversation at the office 
of Green, between the son of the plaintiff, who was acting for his father, and 
Howard, who was a clerk in the office, and in the absence of any other person 
claimed to represent the defendant. 


The defendant had issued a commission under its corporate seal to Green & Black, 
and this was the only authority under which they acted. Prior to the conver- 
sation Black had died, and the company had not recognized Green as agent. 
On trial the court excluded the commission, which was offered in evidence by 
the defendant. 

The commission was issued to Green & Black jointly, and recited that reposing 
special trust and confidence in their ability and fidelity, they are by authority 
of the board of directors thereby appointed agent of the Hartford Fire Insur- 
ance company, for Lacon, Illinois, and its vicinity, with power to fix rates of 
premium, receive moneys, and to countersign, issue and renew policies of in- 

surance, and to give leave (when they should deem it proper) to transfer poli- 
cies on behalf of said company, subject to the rules of the office, etc. It con- 
tained no words of survivorship. 

Held, that one qualification of the general rule as to the effect to be given to a writ- 
ten authority creating an agency, is that the usages ofa particular trade, or bus- 
iness of a particular class of agents, are properly admissible for the — of 
interpreting the powers which are actually given; for the means ordinarily used 
to execute the ——_ are included in the power, and may be resorted to by 
all agents, and especially commercial agents. 


* Decision rendered September 30th, 1872, 
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Held, that another qualification is applicable when parol evidence seeks to estab- 
lish a subsequent enlargement of the original authority, or to give an authority 
for another object, or when the express power is engrafted on an existing agen- 
cy, affecting it only sub modo to a limited extent. 


Held, that another qualification is where there was a written authority to the 
agent, but the principal by his declarations and conduct has authorized the con- 
clusion that he had in fact given more extensive powers to the agent than were 
conferred by the writing. Then, as to all persons dealing with such agent 
upon the faith of such apparent authority, the principal will be bound to the 
extent of such apparent authority. 

Held, that subject to these reasonable qualifications and limitations, the doctrine is 
unquestionably true that an express written authority cannot be enlarged by 
parol evidence, or an authority be implied where there exists an express one. 


Held, that if the authority of the agent is in writing, the writing must be produced 
and proved. 

Held, that it is a general rule of the common law that when an authority is given 
to two or more persons to do an act, the act is valid to bind the principal only 
when all of them concur in doing it, for the authority is construed strictly, and 
the power is understood to be joint, and not several. 


Held, that under the evidence, if the commission had been admitted in evidence, 
the plaintiff could have established a right of recovery only by the introduction 
of parol evidence falling within some of the recognized qualifications to the 
general rule as to the effect to be given to a written authority as above indicat- 
ed in this opinion, and that the evidence fails to sustain the verdict. Judg- 
ment reversed and cause remanded. 


McAtuister, J. 


This was assumpsit upon a verbal contract’to insure the building 
of plaintiff. 

Upon trial, on issues of fact, a verdict was rendered against the de- 
fendant, on whose behalf a motion for a new trial was made, which 
was overruled by the court and exception taken. Judgment having 
been given upon the verdict, the case was brought to this court by 
appeal. The bill of exceptions embodies all the evidence as well as 
the proper exceptions. The errors principally relied on are: First, 
that no valid contract was shown. Secondly, the court erred in 
excluding competent evidence offered by appellant. As to the first 
point, it seems to be well settled by the authorities that a verbal con- 
tract to insure, based upon a sufficient consideration, and made by a 
party having an insurable interest in property, with an agent having 
the requisite authority to bind his principal by such contract, may be 
legal and binding upon the insurdnce company. Commercial Ins. Co. 
vs. Union Mutual Ins. Co., 19 How., (U.S.,) 318 ; Hamilton vs. Ly- 
coming Ins. Co., 5 Penn., 339 ; City of Davenport vs. Peoria Ins. 
Co., 17 Iowa, 276 : Bragdon vs. Appleton Ins. Co., 42 Me., 259 ; An- 
drews vs. Essex Ins. Co., 3 Mason, 6; McCullough vs. Eagle Ins, 
Co., 1 Pick., 278 ; Palm vs. Medina Ins. Co., 20 Ohio, 529 ; Trustees 
Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. ¥., 805 ; Audubon 
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vs. The Excelsior Ins. Co., 27 N. Y., 206. The conversations out of 
which it is claimed the contract arises, occurred at the insurance of- 
fice of one Green, at Lacon, Marshall County, Illinois, between Le- 
vi Wilcox, the son, and acting on behalf of the plaintiff, and one 
Howard, [who,] in the absence of any other person, claimed to be a re- 
presentative of the defendant. The plaintiff's counsel did not seem to 
regard Howard’s authority to bind the defendant of much import- 
ance, for the only evidence he introduced tending to show that he had 
any power to bind the company by such a contract was the mere fact 
that he was at the time in Green’s office, and no evidence was given 
by him that even Green was the agent of defendant. The plaintiff’s 
counsel having rested his case upon the slight evidence of authority 
in Howard, the defendant’s counsel, regarding it perhaps as some 
evidence, introduced Howard as a witness, who testified that at the 
time in question he was a clerk in the insurance office of Green & 
Black, at Lacon. But Black had previously died. Being shown a 
commission issued by defendant under its corporate seal to Green & 
Black, bearing date August 3rd, 1865, the witness identified and 
proved the same, and testified that the commission was the only au- 
thority under which they acted ; that they had no authority to issue 
policies, except according to the commission, and none outside of it. 
The commission was then offered in evidence by the defendant’s coun- 
sel, but, upon general objection by plaintiff’s counsel, the court ruled 
that it was not admissible in evidence, to which ruling exception was 
taken. The commission offered is preserved in the bill of exceptions, 
and we find, upon inspection of it, that it rans to Edward Green and 
I. Lincoln Black, jointly, reciting that reposing special trust and confi- 
dence in their ability and fidelity, they are by authority of the board 
- of directors thereby appointed agent of the Hartford Fire Insurance 
Company for Lacon, Illinois, and its vicinity, with power to fix rates 
of premium, receive moneys, and to countersign, issue and renew po- 
licies of insurance, and to give leave (when they should deem it pro- 
per) to transfer policies in behalf of said company, subject to the 
rules of the office, ete. 

The power of attorney contains no words of survivorship. 

It is a general rule that where the agency is created and conferred 
by a written instrument, the nature and extent of the authority must 
be ascertained from the instrument itself, and cannot be enlarged by 
parol evidence of the usage of other agents in like cases, or of an in- 
tention to confer additional powers, because that would be to contra- 
dict or vary the terms of the written instrument. In connection with 
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this doctrine it is often stated that an implied authority cannot in 
general arise where there is an express authority in writing, for the 
maxim is, Expressum facit cessare tacitum. Story on Ag., sec. 76, 
and note (1.) But the doctrine in each case, says that author, must 
be understood with the qualifications and limitations properly be- 
longing to it. One of those qualifications is that the usages of a par- 
ticular trade or business, or of a particular class of agents, are prop- 
erly admissible, not indeed for the purpose of enlarging the powers 
of the agents employed therein, but for the purpose of interpreting 
those powers which are actually given ; for the means ordinarily used 
to execute the authority are included in the power, and may be re- 
sorted to by all agents, and especially commercial agents. Story, Ag., 
sec. 77. In the next place, he says, although in general the maxim is 
true that where an express power is conferred by writing, it cannot 
be enlarged by parol evidence, yet the maxim is applicable only to 
cases where the whole authority grows solely out of the writing, 
and the parol evidence applies to the same subject-matter at the same 
point of time, and therefore in effect seeks to contradict, or vary, or 
control the effect of the writing. When parol evidence seeks to es- 
tablish a subsequent enlargement of the original authority, or to give 
an authority for another object, or when the express power is engraft- 
ed on an existing agency, affecting it only sub modo to a limited ex- 
tent, the maxim loses its force and application. Ibid., 79. Another 
qualification is where there was a written authority to the agent, but 
the principal, by his declarations and conduct, has authorized the con- 
clusion that he had in fact given more extensive powers to the agent 
than were conferred by the writing ; then, as to all persons dealing 
with such agent upon the faith of such apparent authority, thé prin- 
cipal will be bound to the extent of such apparent authority. 

Subject to these reasonable qualifications and limitations, the doc- 
trine is unquestionably true that an express written authority cannot 
be enlarged by parol evidence, or an authority be implied where there 
exists an express one. Story, Ag., sec. 83. It is laid down in 2 
Greenleaf, Ev., sec. 63, that “If the authority of the agent is in writ- 
ing, the writing must be produced and proved.” 

If it be conceded that the. plaintiff had introduced some evidence of 
Howard’s authority in the premises, or sufficient to submit to the jury, 
still it will not be pretended that the defendant was not at liberty by 
legitimate testimony to destroy the force of this slight evidence by show- 
ing that in reality Howard had no authority, or appearance of author- 
ity, at all to bind the defendant by such a contract. The first step in 
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that direction was to show that he was a mere clerk under Green, and 
the only authority which the latter had was derived from a joint com- 
mission to Green & Black, and Black died. Such being the state of the 
case, and in the absence of any evidence of recognition of Green’s 
agency by the company, the only other competent evidence as to the 
question of power in the sub-agent was the writing itself, which the 
court excluded, and the jury must have found their verdict upon the 
assumption, without evidence, that Howard was authorized to bind 
the defendant by the contract sued on, and if the commission, which 
vests the power in two, without words of survivorship, had been ad- 
mitted in evidence, and it had appeared that one of them, Black, had 
died, and this transaction had occurred before there was any subse- 
quent recognition by the company of Green as the agent, then neither 
Green nor, of course, his sub-agent, could have bound the defendant. 
“Tt is a general rule of the common law that when an authority is 
given to two or more persons to do an act, the act is valid to bind 
the principal only when all of them concur in doing it ; for the au- 
thority is construed strictly, and the power is understood to be joint, 
and not several.” Story, Ag., sec. 42, and cases cited in note 2. 

By the commission, Green & Black were appointed agent, and au- 
thorized to fix rates of premium, countersign, issue and renew poli- 
cies. Under this authority Green could not fix the rates of premium, 
countersign, issue, or renew policies alone. If not, could he by any 
incidental or implied authority make a verbal contract as sole agent 
to insure? If he could not, could a sub-agent, acting only under 
him, and having no authority but such as was derived from that com- 
mission, make such a contract? It is perfectly obvious that under 
the facts testified to by Howard, and not disputed, if the commission 
had been admitted in evidence the plaintiff could establish a right of 
recovery only by the introduction of parol evidence falling within 
some of the recognized qualifications to the general rule as to the 
effect to be given to a written authority as above indicated in this 
opinion. The evidence fails to sustain the verdict, and the court 
erred in overruling the motion for a new trial, and in excluding the 
commission, and regulations referred to in it, from the evidence, for 
which errors the judgment must be reversed and the cause remand- 
ed. 

Reversed and remanded. 





MIscELLANEOUS DEPARTMENT. 


CASES REPORTED. 


The present number of the Jeurnat contains a full report of the 
decisions in nine insurance cases, besides that of Morse et al. vs. 
Buffalo Fire and Marine Ins. Co., which is concluded from last num- 
ber. 

The case of France et al. vs. Zitna Life Ins. Co., of Hartford, and 
another case of the same plaintiffs to the use of Selvage against the 
same defendant, were tried together in the United States Circuit 
Court for the Eastern District of Pennsylvania. The policies sued 
on were issued by the company upon the life of the deceased for the 
benefit of the plaintiff, his sister, who paid the premiums and who 
was @ married woman and in no way dependent upon her brother, 
nor was he indebted to her. The court held that there are persons 
- who may be described as presumptively next of kin, and who can in- 
sure the lives of their relatives, and that if the insured at the time of 
the insurance was unmarried and without issue or parent living, the 
insurance for the benefit of his sister was valid if the risk insured 
was properly described in the policies. The court also held, that if 
the deceased, in the applications, stated his age as thirty when it was 
thirty-five or thirty-seven, the difference was material and avoided 
the policy, and that if the agent of the company having received the 
preliminary proofs knew that Selvage was negotiating for its purchase, 
and by representing to him that it would be paid induced him to 
buy it, and both parties understood that what passed between them 
was intended as a waiver of any objections, the assignee could recover 
even if the policy would otherwise have been void on account of such 
objections. The verdict in the case of Selvage was for the plaintiff, 
and in the other case for the company. 

In Goddard vs. Monitor Mutual Fire Ins. Co., the policy sued on 
described the property, which was an organ factory, as a machine 
shop. The court held that it made no difference that the misrepre- 
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sentation was accidental, unintentional, and without any fraudulent 
intent, as the insurers were misled; that the minds of the parties never 
met upon the organ factory as the subject matter of the insurance, 
and that it was decisive of the case that the policy could not be ap- 
plied to the building which was destroyed, and that as the insured 
accepted the policy in its present shape he cannot complain that he 
has been misled by it. The case was decided in the Supreme Judi- 
cial Court of Massachusetts, on a statement of facts, and judgment 
rendered for the defendant. 

In the Farmers’ Mutual Fire Ins. Co. vs. Taylor, the Supreme 
Court of Pennsylvania decided that when a company outside of and 
beyond its special written authority encourages an agent to exercise 
great additional powers for several years, and ratifies his acts, thereby 
inducing the public to rely on his enlarged agency, the company can- 
not, after a loss has occurred, repudiate his action and fall back upon 
the written authority for the purpose of avoiding the effect of his 
act. The questions arising in the case relate to notice of prior in- 
surance, assignment of policy, and waiver of proofs of loss. The judg- 
ment of the court below was affirmed. 

The case of the United States Fire and Marine Ins. Co., vs. Tardy 
was decided in the Supreme Court of Alabama. The company had 
become insolvent, and the main question related to the plaintiff's 
claim, under the policy-holders of the company, to a deposit of $10,- 
000.00, made by the company, under the State law, with the State 
treasurer, to secure the holders of policies in that State. The court 
held that the policy-holders were entitled to a return of the unearned 
premiums, and that the deposit was subject to pay any demands oc- 
curring from the policy—the unearned premiums as well as the losses 
insured against ; but that it was not subject to pay personal accounts 
of the agent against the company, which arise in the general course 
of business. 

The case of the Imperial Fire Ins. Co. vs. Murray et al. was argued 
at the same time with the North British Mercantile Ins. Co. against 
the same parties as defendants in error, both cases involving the 
same facts and principles of law. The policies were issued by the 
companies upon the working interest of the defendants in machinery 
and improvements used in working a coal mine, and which they held 
as lessees and were to redeliver in good order and condition at the 
expiration of the lease. The court held that the policies covered the 
entire insurable interest the insured had in the property, and that 
their interest was to the extent of the value of the property they were 
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bound to replace. The decision was made in the Supreme Court of 
Pennsylvania. 

In Cammack vs. Lewis, the deceased insured his life for $3,000.00 
in the New Jersey Mutual Life Ins. Co. The policy was taken out 
under an agreement with the appellant, to whom he owed $70.00, 
that he should pay the premiums, and in case of his death should re- 
ceive two thirds of the insurance and pay one third to his wife and 
heirs. The company paid the amount of the policy to the appellant, 
one third of which he paid over to the appellee, who brought suit as 
administratrix to recover the remaining two thirds. The Supreme 
Court of the United States held that so far as the appellant was con- 
cerned the policy was a sheer wagering policy, and the agreement 
only valid to the extent of the debt and advances. 

In Newman vs. The Springfield Fire and Marine Ins. Co., the Su- 
preme Court of Minnesota held, where the policy stated that refer- 
ence was had to an application of the same number as the policy, 
which was declared to contain warranties, and only a verbal applica- 
tion was made, that the statements in the application were only 
representations, and where the policy provided that if the risk should 
be increased by any means within the control of the insured the in- 
surance should be void, that it was not for him to plead affirmatively 
that the risk had not been thus increased. Several points in regard 
to verbal representations, assignments of policies, proofs of loss, and 
ownership of property arose in the case. 

The Supreme Court of Michigan decided, in the Continental Life 
Ins. Co. vs. Willets, that a sub-agent employed to solicit applications, 
collect premiums and deliver policies, has by virtue of such employ- 
ment no general authority to give credit, or receive anything but cash 
in payment of premiums, and that payment of a part of the premium 
does ‘not raise a presumption of an understanding that time shall be 
given for the payment of the balance. 

In the Hartford Ins. Co. vs. Wilcox, decided in the Supreme Court 
of Illinois, the manner and extent to which express written authority 
can be varied by parol evidence is fully treated of, and also the effect 
of a joint authority to two agents. 
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FIRE COMMISSIONERS. 


[The following is a portion of the argument, made before the special 
committee of the City Council of Boston, by George O. Shattuck, Esq., 
in behalf of the petitioners for the creation of a board of fire com- 
missioners :] 

You, gentlemen, are called upon to deal with one of the greatest 
questions of the age: How shall we protect life and property in our 
large cities, and preserve our republican form of government? And, 
as I say, the best method for the administration of this department 
which has been anywhere yet devised is by a responsible commission, 
appointed by a responsible head. There are certain advantages in 
popular elections. Legislators should be elected that they may sym- 
pathize with the people, that they may pass laws for the public bene- 
fit. But when you come to matters of administration, when you 
come to the employment of physical foree—to meeting fires, to build- 
ing streets—you want, not sympathy with the people, but power and 
efficiency ; and that power and efficiency can only be obtained by 
securing intelligence, skill, permanency and responsibility in the 
board which you establish. Originally, under our town governments, 
the money was voted at town meeting by the people ; the administra- 
tion was in the hands of select men, elected by the people. Boston 
was governed in this way for almost two centuries; but when its 
population had increased, in 1822, to 50,000 or more, it became neces- 
sary to change that administration. The people could no longer 
meet in Faneuil Hall, and it became necessary to delegate the power 
of making appropriations and of managing the government. At that 
time Chief Justice Shaw was employed to devise a method of admin- 
istration suited for that time, suited to a city of fifty thousand inhabi- 
tants. He took the old system, in part ; he transferred the powers 
of the select men to the aldermen ; he transferred, in part, the powers 
exercised by the people in town meeting to the City Council. That 
worked very well with a population of fifty thousand. The aldermen 
were not to be paid. They not only held the powers of the select 
men, but all the powers of the county commissioners for the county 
of Suffolk were vested in that board. This worked very well at that 
time. But the city has grown from one of fifty thousand inhabitants 
to one of two hundred and fifty thousand. Water, with which each 
man then furnished himself from his own well, is now furnished by 
the city. We have our Health Department, which was then un- 
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known ; our sewers—which each man built for his own house, if he 
had one—are now in charge of a separate department. The business 
of the city increased enormously, and it became utterly impossible 
for twelve aldermen to properly administer it. The result was that, 
years ago, we adopted the system of employing commissions. The 
water supply was placed in charge of something of the nature of a 
commission. The term: “commission” is perhaps a little odious ; 
but the Water Board is substantially a commission. Our public in- 
stitutions were placed in charge of a commission, under another 
name. Our streets, still later, were placed in charge of a commis- 
sion. Our Health Department, tv acertain extent, has been placed 
in charge of a commission. From the growth of the city, and because 
the large burden thrown upon the city government has become too 
great for twelve men, elected from year to year, to manage, it has be- 
come necessary to place those powers, in order to secure efficiency of 
administration, in the hands of these more permanent bodies. And 
in 1850, when the State passed a law relating to the Fire Depart- 
ment, they contemplated the necessity of placing the Fire Depart- 
ment under a separate board, and accordingly, if you will look at 
the statute, you will find a special provision that the powers now ex- 
ercised by a committee of the Board of Aldermen, or by the board 
itself, may be delegated to a separate board. This, I say, was antici- 
pated more than twenty years ago, and we have gone on too long, 
as the evidence here shows, without the change. The fact that it is 
conceded by almost every witness that our system is utterly wrong, 
that we are unable to grapple at any time with a fire of any great 
magnitude, certainly shows that we have gone on too long under an 
efficient and irresponsible system. This system for which we ask is 
not an experiment, but has already been tried with success. We 
find it in the State government. The Commonwealth found it im- 
possible to manage our railroads, our charities, our labor department, 
our health department, without having them placed in the charge uf 
permanent and responsible boards, and accordingly we have so placed 
them, and I believe they give general satisfaction. 

When this government was established there was a grave question 
whether it could be properly administered with the system of annual . 
elections. There wasin 1787, when the constitution of Massachusetts 
was adopted, a controversy on that question, and the ablest men in 
the Commonwealth have divided upon it, and many doubted whether 
our government could be efficient under this system ; but the system 
of annual elections was adobted, and in most respects it has worked 
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well. But it has been found that in the administration of affairs re- 
quiring peculiar skill and education, the system fails, and we have 
tlierefore, in the course of the last eighty years, been gradually reme- 
dying the defect by establishing permanent boards, not elected by 
the people, to take charge of matters which require efficiency, skill, 
and peculiar knowledge. We ask you to apply the remedy to this 
case of admitted failure. 

Now what do we ask of this commission? I do not intend to go 
into details, and point out the defects in the existing system, but 
simply to address myself to the question whether we should have a 
commission or not. 

In the first place we ought to have a paid commission ; and I think 
you will find it a universal rule, that executive officers are never effi- 
cient unless they are properly compensated. You cannot fix in the 
mind of a man a proper sense of his obligations to the public as an 
executive officer if he is rendering his services without compensation ; 
and I challenge you to find any case, under any government, where 
this practice of requiring services from executive officers without 
compensation has been successful. Take it in England. The mem- 
bers of Parliament are not paid ; the legislators, the men who appro- 
priate the money, are not paid; but the Cabinet, the executive tle- 
partment, is paid with great liberality ; and the member who serves 
on a committee is paid for his services there; so that the persons 
who are not compensated are only those who attend to the legislative 
business, to the appropriation of money, and to the supervision of 
the other departments, without any executive duties. And that, in 
my judgment, will ultimately be the duty of the aldermen and coun- 
cil. They will be the legislators ; they will make the ordinances for 
the city ; they will appropriate the funds of the city ; they will super- 
vise and look after the efficiency of all the departments. But to ask 
of twelve men, or any number of men, that without compensation 
they shall perform the executive duties of a government, is unjust to 
them. It is placing a duty upon them without doing that which will 
impose upon them a proper sense of responsibility. I say, therefore, 
that if you go the world over you will find that men who hold execu- 
tive offices are paid for their services. They should be paid, and 
then the people will hold them to a proper responsibility, and have 
a right to do it. 

I would have, in the next place, a permanent board. This business 
of putting out fires requires peculiar knowledge. A man must be 
educated to it. I should like to read from a communication from the 
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head of the London Fire Department, contained in a very able article 
published in the last number of the North American Review. This 
article contains so much bearing upon this whole subject, that it is 
hardly necessary for me to argue it. I hope every member of the 
comunittee will find time to read it. Captain Shaw says : 

“T consider the business of a fireman a regular profession, requir- 
ing previous study and training as other professions do; and I am 
convinced that. where study and training are omitted, and men are 
pitchforked into the practical work without preparation, the fire de- 
partment will never be found capable of dealing satisfactorily with 
great emergencies.” 

In Berlin, I understand every fireman is trained two hours every 
other day. They are taught to climb buildings ; to pass from window 
to window ; they have arrangements by which a man can jump from 
a third or fourth-story window and be caught by his associates ; they 
have signals by which they can communicate, which can be heard 
above the roar of the flames and the crash of falling buildings ; they 
are trained in gymnastics ; they are not allowed to do any other 
work lest it should impair their efficiency. Buildings are being put 
up and maintained by the government to furnish opportunities for this 
training. You heard the statement of Professor Tacchella, in regard 
to the trained firemen in Italy. Similar training is required in Lon- 
don. This appears from a book written by Mr. James Braidwood, who 
did so much to revolutionize the fire departments of England, entitled 
‘¢ Fire Prevention and Fire Extinction.” This book also contains the 
act establishing the fire department. All this shows that in order to 
make expert firemen you must have efficient training, and you must 
have at the head of this department men whose duty it is to under- 
stand the whole subject and see that the training is thorough. 

Now, will anybody pretend that a member of the Board of Aldey- 
men, who goes in this year, and may go out next, who has had noth- 
ing to do with the fire department, nothing to do with a fire com- 
pany, is a proper man to take this charge? I have said, therefore, 
that we need a paid department ; and we need a permanent depart- 
ment ; and I now say that this department should have full power, in 
order that it may be responsible. I find, in the report of the com- 
missioners appointed to investigate the cause and management of the 
great fire that, in speaking of this matter of responsibility, they say : 

“Tt seems to us that the committee on the Fire Department should 
have a wider jurisdiction, including all means of subduing and pre- 
venting fires. At present, another committee has charge of the con- 
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struction and location of engine-houses ; a third committee takes 
charge of fire-alarms, while a distinct department places or removes 
the hydrants. Thus, the means of extinguishing fires are parcelled 
out among four bodies of officials. Unity of action, rather than divi- 
sion of labor, would seem desirable in this matter.” 

Now, we ask you that this commission which you shall establish 
shall have full power. I do not say that they need to have control of 
the water of city of Boston. Perhaps it would be sufficient that they 
have power to locate hydrants. I think this commission should have 
the control of the fire alarm. They should also have something to 
do with the inspection of buildings. An efficient fireman ought to 
know the interior of every building in his district. That is a part of 
his education. They ought to study that matter carefully ; and in 
order that they may do so, we must have a body with full power, with 
all this responsibility upon them, and with permanency enough to 
enable them to understand their business. 

In the next place we say that the commissioners should be ap- 
pointed by the mayor, that he may be responsible for their appoint- 
ment. They may be confirmed, perhaps, by the board of aldermen. 
But let the mayor select the men who are paid for this duty. Some- 
body has said here that the best men are among our fire engineers. 
That may be. I should not be surprised if the three best men to 
constitute this commission were to be found among the fire erfgineers 
of Boston. If they are, appoint them. If, however, anybody else 
should be found more competent let him be appointed. But throw 
the responsibility upon the mayor, or upon somebody, to select the 
men. Do not make it necessary for them to work to secure the 
popular vote. Do not make them liable to be turned out at any time, 
unless for inefficiency or good cause. But make the mayor responsi- 
ble for their appointment ; give them permanency enough to learn 
their business, and power enough to discharge their duties efficiently ; 
and then when a fire occurs we shall know on whom to throw the re- 
sponsibility. Look at the scene which has been presented to us dur- 
ing the last few months. People went to the mayor and complained 
to him about the great fire. He could only suggest and nominate ; 
he could not control the aldermen ; he could not appropriate money ; 
he could not do this or do that. You go to the head of the fire depart- 
ment and he says, “I cannot control the fire alarms; I cannot do 
this, I cannot do that; I have been impeded at every point; there- 
fore Iam not responsible.” Who are the aldermen? I do not 
think one man in fifty knows who the committee are who have charge 
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of this department. If you should call on them you would probably find 
—I do not mean any personal reflection on the excellent board of 
aldermen we have now—that they had not been in office long enough 
to master any of the details, perhaps had not made the acquaintance 
of the chief engineer, and by the.time they begin to understand their 
business, by the time they know something about the personnel of the 
fire department, they go out of office. Can anybody seriously pre- 
tend that such a system is a proper one for the government of a fire 
department of a great city? We must have somebody responsible, 
and the people of Boston to-day demand that when another fire oc- 
curs, they shall find somebody, some board, upon whom they can 
charge the responsibility. 

I do not think it is necessary for me to argue that a change is de- 
manded by the public. There has not been a witness here who 
has opposed us, or who has ventured to assert that some change is 
not necessary, and vitally necessary. Everybody concedes it. And 
that change, the witnesses on both sides say, should look to perma- 
nency and responsibility, and these you can have only in connection 
with a permanent commission. 

We are also, as we come here and ask for a change, to furnish you 
some evidence, if we can, that the system we ask you to adopt has 
worked well. It has been tried in New York, and as to the result 
there is no controversy. I have not seen a man who questions the 
superiority of the present Fire Department of New York over their 
old department, or even our own department at the present time. 
They have tried it in Chicago, and it has been successful there ; they 
have tried it in Philadelphia, and it has succeeded there. They have 
substantially the same in London—it succeeds there. 

It has been said by some of the witnesses, “The insurance compa- 
nies favor this measure, and therefore we oppose it.” Now, I take it, 
the insurance companies have the largest interest in this question. 

Insurers make it their business to examine risks and the resources 
of the community for extinguishing fires ; they are, there ore, and 
ought to be, more intelligent upon this subject than the rest of the 
community. The representatives of the insurance companies in this 
country and in Europe have come here from New York, and told you 
that experience shows that the proper and best method of administra- 
tion for a fire department in any large city is through a permanent 
and responsible commission. We appeal to their testimony. There 
is no question about it. I have not heard of anybody who has inves- 
tigated this subject with a view to business, who has a personal stake 
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in the question, who will not tell you that experience has shown uni- 
formly that the greatest efficiency in this department has been se- 
cured in this country only from permanent fire commissions. 

But we have not only the voice of these insurers, and of more than 
eight thousand petitioners, including among them the largest tax- 
payers and the most intelligent citizens of Boston, who come here 
and earnestly ask that this department may be placed in the hands of 
a commission, but besides these, you have the testimony of the com- 
mission appointed by Mayor Gaston to investigate into the manage- 
ment of the great fire of November 9th. They had over forty hear- 
ings, and took a mass of testimony, filling a large volume, in a thor- 
ough examination of this question ; and after making that examina- 
tion, after making themselves more familiar with the workings of the 
Fire Department than any men outside of it have ever made them- 
selves, they come here and unanimously and earnestly recommend, as 
the best remedy for this evil, the appointment of a fire commission. 
And as I have said, we have the experience of New York, of Chica- 
go, and of London. We have also this testimony of the working of 
the fire commission in New York in the diminution of the losses by 
fire. As was very fairly said by one of the witnesses, a fire may be 
accidental, and therefore the figures of any small number of years 
cannot be a perfectly trustworthy test of the efficiency of any depart- 
ment, but when we find the loss by fire diminishing regularly year by 
year, from $4,057,376.00 in 1868, down to $1,545,748.00 in 1872, I 
think that it is substantial and strong evidence of the efficiency of 
that department. But the fact that the number of fires promptly ex- 
tinguished has been steadily increasing, is more conclusive evidence 
still. It appears in the report of the Fire Marshal that 73.84 per 
cent. of all the fires in New York show a loss of less than $100.00 
each ; 22.03 per cent. show a loss of between $100.00 and $5,000.00; 
and only 4.13 per cent. show a loss of above $5,000.00. That is even 
stronger testimony than the fact that the losses were diminished be- 
tween 60 and 70 per cent. between 1868 and 1872. 





1873] 


MISCELLANEOUS. 


INSURANCE REPORT OF MISSOURI. 


The Superintendent, Hon. William 
Selby, in the advance sheets of the 
first part of the Fourth Annual Report 
of the department, accounts for its tar- 
dy appearance by the changes made in 
the management of the department and 
the lateness of his appointment. 

The first part of the report relates to 
the business of fire insurance in the 
State during the year ending December 
31st, 1872. 

Twenty-one stock and eighteen mutu- 
al fire insurance companies, organized 
in Missouri, were doing business in that 
State during the year. The total assets 
of the twenty-one stock companies 
amounted to $4,565,453.00. The net 
amount at risk at the close of the year, 
$100,041,887.00, and the losses paid du- 
ing the year, to $1,296,560.00, of which 
$497,505.00 were paid in the State. The 
average gross premium on risks in the 
stock companies was one hundred and 
seventy-two hundredths per cent. ; the 
losses paid were forty-four rnd one tenth 
per cent. of the gross premiums taken, 
and all disbursements except losses and 
dividends upon stocks were twenty-nine 
and two tenths per cent. of the gross 
premiums taken. 

Of the mutual companies, the Super- 
intendent remarks that but little need 
be said. ‘Their assets, including premi- 
um notes, have in the aggregate in- 
creased but a little over six per cent. in 
four years, and now amounts to $4,944,- 
874.00. 

Eighty-seven companies. from other 
States were authorized to do business in 
the State during the year 1872 and 
1873, up to the date of the report. The 
total assets of these companies was 
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$60,758,954.00, the amount at risk 
$3,146,490,380.00, and the amount of 
losses paid, $30,446, 179.00. 

The Superintendent says : 

‘‘The home companies are preparing 
to extend their business into other 
States, and wisely. A chieflesson taught 
at Chicago and Boston was that no re- 
liance could be placed upon a company 
which wrote only within a limited di - 
trict, aud whose assets depended for their 
value upon the safety of the property in- 
sured. Solong as Chicago alone burned, 
the company doing a local business only 
in Boston was apparently safe enough ; 
but when Boston burnt, and the local 
companies found that their assets had 
depended upon Boston’s immunity from 
fire, they could not pay. Nearer home, 
if our companies write twenty or thirty 
millions upon property east of Sixth 
Street, and between the Arsenal and 
Bellefontaine, and depend wholly for 
their means to pay losses upon their ca- 
pital and the accumulations of premi- 
ums taken upon these local risks, they 
will doubtless pay promptly when fires 
average fifteen or twenty thousand dol- 
lars each, not oftener than once a week; 
but if a fire gets the upper hand of our 
Fire Department, (and there is nothing 
in the exceedingly combustible nature of 
many parts of the district named to war- 
rant the hope that every fire will be sub- 
dued within a small extent of damage, ) 
the managers of our companies will wish 
that they had trusted to accumulations 
from premiums taken out of a wider 
range of territory.” 

After speaking of the evils of inade- 
quate rates, he remarks as follows : 

‘¢ The insurance press and insurance 
managers have made and repeated this 
point for many years ; but it is reiterat- 
ed here because, established for the pro- 
tection of the people, the Insurance De- 
partment hopes to be the means, unin- 
fluenced by any selfish ititerest, of in- 
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ducing the people to protect themselves, 
just where they can, by regarding truths 
so easily to be understood. Money in- 
vested in a policy written for three quar- 
ters upon a risk manifestly worth one 
and a half, or two per cent., is badly in- 
vested. The insurer may be able to pay 
a first loss, because his capital is new, 
but his ability to pay a second will be 
impaired ; a third would have to be met 
by an assignment; anda fourth would 
not be worth the paper it was written 
upon. Sound companies, managed by 
experienced men, have published scales 
of premiums covering nearly all ordin- 
ary, hazardous and specially hazardous 
risks, with uniform instructions to de- 
termine rates for extra hazards, and to 
point out uninsurable property. These 
book-rates are not made by guess, nor 
for the purpose of catching the unso- 
phisticated. They are founded upon a 
long experience in profit and loss, and 
are as low as safety will admit them to be 
and-give the capitalists who furnish the 
security of the stock a decent price for 
the use and risk of their money. No 
widening of streets in cities; no im- 
provements in architecture ; no new ap- 
pliances in fire-extinguishing apparatus, 
will avail in making insurants safe until 
they also learn that indemnity has a fair 
cost price, and become willing to pay it. 
And if they do not second the efforts of 
tke underwriters to maintain adequate 
rates by paying them, insurers will 
withdraw their capital, and insurants 
must look out for themselves. * * * * 
It seems to me that the rule should be 
established by law that the actual un- 
earned premium should be charged up 
as the reinsurance fund at any time. It 
will not get over the evil alluded to, of 
undercutting in rates, as well asa valu- 
ation upon a scale of uniform minimum 
premiums would, but it will be an incen- 
tive to the guilty companies to stop the 
practice. It will also, in every company 
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that does write up to book rates, obviate 
the necessity for extra reserves, and al- 
low the stockholders to realize their pro- 
fits, if any, when made, and not subject 
them to loss by capitalizing or deposit- 
ing them for its use with the company. 
The greater promptitude in paying to 
capitalists profits actually made, great 
or small, so that they can have the im- 
mediate benefit thereof, the greater will 
be the inducement to invest money in 
the hope of such profits. And after all, 
notwithstanding what may be said ot 
the apparent necessity of leaving por- 
tions of profits on insurance capital on 
deposit for provision against extraordin- 
ary emergency, it is doubtful if any rule 
of law or voluntary agreement can be 
made which will be wholly adequate. 
The world cannot be indemnified against 
all possible calamities. Earthquakes 
have happened in territory distinguished 
for steadiness and gravity. Mankind 
must assume some risks; and when that 
portion of it which seeks the protection 
of the insurance companies has been for 
many years satisfied in being reimbursed 
for all ordinary losses encounters a dis- 
aster as great or greater than that which 
swept our sister city, it must be expected 
that even insurers are not insured, and 
that such universal losses, which occur 
once in a lifetime, cannot be provided 
for by the light of any experience.” 

The Superintendent also recommends 
that the laws of the State be so amend- 
ed as to require that all stock companies 
hereafter formed shall have a paid-up 
cash capital of at least $200,000.00; that 
this capital and twenty per cent. of the 
company’s remaining assets shall be in- 
vested in the manner now required in 
the case of life companies; that a certain 
portion of the unearned premiums shall 
be held as a reinsurance fund, and that 
the Superintendent shall have power to 
compel a return by outside companies of 
the business done in the State. 
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PROTECTION AGAINST FIRE. 


Mr. Joseph Bird has recently pub- 
lished a book entitled as above. He 
claims to have been a student of the 
subject of fires for a long series of years, 
and in view of the recent conflagration 
in Boston and elsewhere, has been led 
to give the result of his observations to 
the public. The following illustrates 
his views : 

And now let me sketch, in the form 
of a city order, my plan for a new Bos- 
ton fire department. 

The Boston Fire Department shall be 
composed of two separate fire brigades. 

The first brigade shall be the present 
department, leaving out the extinguish- 
er brigade. Every steam engine shall 
be altered, so that steam may be thrown 
into buildings where the flames have 
not burst from the doors, windows, or 
roofs, 

The chief of the second brigade shall 
place in every building—which from 
their great dimensions, or from the dan- 
ger of taking fire of their contents, or 
for the safety of those employedin them, 
or for the safety of those who may be 
called there for instruction, business, 
or. pleasure, such as churches, chapels, 
schools, halls, hospitals, theatres, hotels, 
boarding-houses, rooms where large 
numbers of females are employed, sta- 
bles, stores in which are sold hay, straw, 
hemp, jute, manilla grass, powder, dua- 
line, or other similar substances, oil, 
distilled spirits, wooden ware, furniture, 
and in every other store or manufactory 
which may be deemed by him or the 
police to be necessary for the protection 
of the city from fire—one small engine, 
three buckets and one axe, together with 
a card of direction, as follows : 


WHAT TO DO IN CASE OF FIRE. 


If there is a fire on these premises, 
the men or women appointed for that 
purpose will instantly take the engine 
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and play upon the fire the water placed 
for them by other persons in the build- 
ing. 

A few minutes of cool, earnest, well- 
directed work may save your building 
from destruction, or preserve life, or 
possibly prevent a great fire. 

N. B.—Every person in the building 
should keep cool, and aid those en- 
gaged in putting out the fire or keep 
out of their way. 


Chief of Second Brigade. 


The expense of the fire plant shall be 
assessed on the owner or occupants of 
the building. 

He shall also place in the dwellings, 
workshops, or stores of such places as 
the police report occupied by reliable 
men, at the expense of the city, small 
engines, so near each other that one of 
them shall be within one minute of 
every building, in every thickly-settled 
portion of the city. The engines shall 
be kept as near as possible in the same 
place in each building. Ifa fire not on 
the premises is put out by one of them 
before a steam-engine has thrown water 
upon it, the keeper shall be paid five 
dollars from the city. 

Over a door of every building where 
an engine is kept a plate with the letters 
B. F. D. shall be placed. 

A card with the following directions 
shall be hung near each engine : 


When called to a fire, take or send 
the engine instantly to it, and play the 
water already there upon the fire. Re- 
collect that the earnest, well-directed 
work of afew minutes may save your 
building or may prevent a great fire. 

If you put out a fire in any place ex- 
cept your own before the steamer gets 
to work, you will be paid five dollars. 
When you have done working the engine, 
clean and hang it up to be ready for an- 
other call. If it is notin order report to 
the police. 


Chief of the Second Brigade. 


There shall be placed in every house, 
shop or store where there is not an 
engine the following card ; 





Miscellaneous Department. 


BOSTON FIRE DEPARTMENT. 


If your building is on fire, send for 
small engine at , and fill your tubs 
and pails with water,and take them 
near the fire to bo ready for use. Send 
also the alarm to the nearest telegraph 
box. Do not remove your furniture, as 
the fire will be out in a few minutes and 
make it unnecessary. 

Keep this card hung up where it may 
be seen, and eall the attention of the in- 
mates to it. 


Chief of the Second Brigade. 


Such a fire-preventive and fire-fight- 
ing department should be placed in 
every city and large town in the United 
States. Where the Holly or other water 
pressure system is in use it would only 
be necessary to add the small engines 
for instant service. The hook and lad- 
der compaines may remain as at pres- 
ent, but with a premiun of one thousand 
dollars for a ladder convenient, cheap 
and safe, which should be so great an 
improvement as to cause its introduc- 
tion by the city. 

The cost of the Boston Fire Depart- 
ment for 1872 was $399,249. The cost 
of the three thousand engines, chief and 
assistants, with cards and all expenses, 
would be less than $50,000. That is, 
the whole second brigade the first year, 
purchasing all new engines, etc., would 
cost less than the land and house of one 
steam-engine, and working it one year! 
The power of the twenty-one steam fire- 
engines is ten thousand five hundred 
gallons of water per minute; of the 
four thousand engines twenty-four thou- 
sand gallons per minute. The succeed- 
ing years the second brigade would cost 
perhaps fifteen thousand. But even 
this is not all there is in favor of the 
new system. Almost all of our fires 
would be put out without an alarm, and 
there would be few or no more contla- 
grations. 

Now as a very great proportion of the 
firemen work out of the department, 


[Sept. 


and could be employed all the time at 
full pay, the city could reduce their 
salaries one half, quite to their advan- 
tage, and so that also of their other em- 
ployers, and that of the men aswell. A 
saving of forty thousand dollars per an- 
num could be made in this way. Then 
the savings from the present wear and 
tear of engines, horses, etc., would be 
more than the annual expense of the 
second brigade after the first year. But 
the financial advantage which would be 
felt most would be that of insurance. 
The rate of insurance would not be 
more than one half of the present, 
while the insurers would be better paid 
than at present. Millions of dollars 
would be saved every year to the citi- 
zens of Boston. 

There are two doubts which may arise 
in some minds, and which I propose to 
examine. 

The first is, Are the small engines 
really so efficient ? I answer this question 
in the affirmative, and ask that a com- 
petent committee be appointed to make 
the proper investigations and, experi- 
ments. All civilized nations do this 
when proving the best munitions of war, 
and surely this war of fire has become 
serious enough for us to wish to employ 
the best weapons against it. 

The second doubt is, Would the small 
engines be worked efficiently? Would 
not those who have them be confused, 
excited or terror-stricken, as people 
now are? Ask an army without weapons 
to stand up against one pouring showers 
of bullets, grape and shell into them! 
Would not they run away in terror? 
The people near a fire have now no 
means of offense against it. Put them 
into their hands and they will at once 
go to work. , 

Every one of the four thousand men 
will become firemen ; and working fire- 
men, too, at the very time and place 
where fire is most easily and successfully 
arrested. 
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The buildings assessed for the engines 
would be so much better protected that 
they would suffer no loss. And as the 
buildings which are more unsafe than 
others may also set fire to those near 
them, they should keep this protection 
for the general safety of a city.” 


DEATH RATE OF NEW YORK CITY. 


The New York Times in a recent ar- 
ticle gives the death rates of several of 
the largest cities of the world. The in- 
formation upon which the article is 
based was gained from official sources 
by Dr. Russell, registrar of vital statis- 
tics in that city. We quote as follows : 

Grouping these cities by geographical 
position, and giving them in order of 
healthfulness as shown by official statis- 
tics, we present first the cities of the 
western continent, the figures in all 
cases indicating the number of deaths 
to each thousand of the population : 


San Francisco 
St. Louis 


Baltimore 
Philadelphia 


Memphis 
Valparaiso, Chile 


In this table New York has a low 
place, but it must be remembered that 
1872 was exceptionally fatal to life in 
this city, the deaths reaching the enor- 
mous aggregate of 32,647. The regis- 
tration of deaths is very complete, the 
statistics embracing every case ; but in 
many of the other places it is admitted 
that the rate is based on partial returns. 
In New York it is also true that the 
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high rate is partially due to deaths in 
the public hospitals, prisons and asy- 
lums, which last year were 5,600. De- 
ducting this number from the total mor- 
tality, leaves 26,647, which would give 
a death-rate of about 26 per 1,000, es- 
timating the population at 1,000,000. 
Being the entrepot of a vast emigration, 
and the receptacle of the pauperism and 
disease of a continent, which finds re- 
fuge in its public institutions, it is only 
fair that the city should have the bene- 
fit of this deduction, or at least that the 
fact should be known that its death-rate 
is founded upon the total mortality oc- 
curring in the city, and not upon deaths 
occurring in the resident population, as 
is the case in some cities. In making 
up the vital statistics of New York it 
has been the custom to present the 
worst view of the case. 

In order to give a more comprehensive 
view of this important subject, we now 
append the death rate per thousand of 
27 European cities, as obtained by Dr. 
Russell : 


Manchester 
Dublin 
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From this table it will be seen that 
New York compares favorably with all 
the leading cities except London and 
Paris, even with its abnormal death rate 
of 1872. In the previous year, the rate 
of New York was 28 ; London, 24 ; Li- 
verpool, 35 ; Berlin, 38, and Vienna, 32; 
this year the comparison promises to be 
even more favorable to this city. 


——_— +o —_ 


ITEMS. 


Of the thirty-seven States now com- 
posing the Union, but seven require any 
deposit of money or bonds from Ameri- 
can companies, as a condition precedent 
to the transaction of business by agents 
within their limits. No deposit is re- 
quired in the following States from an 
American company, except from the com- 
panies of those States which require de- 
posits from the companies of other 
States: Georgia, Illinois, Indiana, Io- 
wa, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Mich- 
igan, Minnesota, Missouri, Nebraska, 
New Hampshire, New Jersey, New York, 
Nevada, North Carolina, Ohio, Oregon, 


Pennsylvania, Rhode Island, Texas, Ver-- 


mont and Wisconsin. The insurance 
legislation of nearly all these States is 
retaliatory.— Northwestern Review. 


From a paper on the locomotive en- 
gine, by Joseph Harrison, Jr., read be- 
fore the members of the Franklin Insti- 
tute of Pennsylvania, February 2st, 
1872, is taken the following paragraph : 

“The engineer, noting the curious 
things in bronze and in copper exhumed 
at Pompeii, and gathered together in the 
Museo Borbonico, at Naples, will linger 
near a small vessel for heating water, lit- 
tle more than a foot high, in which are 
combined nearly all the principles in- 
volved in the modern vertical steam- 
boiler—fire-box, smoke-flue through the 


Miscellaneous Department. 


[Sept 


top, and fire-door at the side, all com- 
plete ; and, strange to say, this little 
thing has a water-grate made of small 
tubes crossing the fire-box at the bottom, 
an idea that has been patented twenty 
times over, in one shape or another, 
within the period of the history of the 
steam engine.” 


—_—— 


Wirt once said; ‘‘ Old-fashioned eco- 
nomists will tell you never to pass an old 
nail, or an old horse-shoe, or buckle, or 
even a pin, without taking it up, be- 
cause, although you may not want it 
now, you will find a use for it some time 
or other. I say the same thing to you 
with regard to knowledge. However 
useless it may appear to you at the mo- 
ment, seize upon all that is fairly within 
your reach, for there is not a fact within 
the whole circle of human observation, 
nor even a furtive anecdote that you read 
in a newspaper or hear in conversation, 
that will not come in play some time or 
other ; and occasions will arise when 
they will involuntarily present their dim 
shadows in the train of your thinking 
and reasoning as belonging to that train, 
and you will regret that you cannot re- 
call them more distinctly.” 


The British life-boat service seems to 
be one of the most successful instru- 
mentalities for saving human life now in 
existence. Its last yearly report shows 
that 234 boats are now employed on the 
entire coast of the United Kingdom, 
through whose exertions the lives of 569 
persons have been saved, and nearly all 
of them were rescued under circum- 
stances of peril that would have preclud- ~ 
ed any ordinary boat from proceeding to 
their aid. 


Hon. Horace Gray has been appointed 
to fill the office of Chief Justice of Mas- 
sachusetts, left vacant by the death of 
Judge Chapman. 
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Current 


CURRENT TOPICS. 


—We have received transcripts of de- 
cisions in the following cases: 

Payson, Assiynee of Republic Fire Ins. 
Co., vs. Stoever.—U. 8. C. C., Dist. Minn. 

Morse et al. vs. Buffalo Fire and Ma- 
rine Ins. Co.—Supreme Court, Wis. 

Goddard vs. Monitor Mutual Fire Ins. 
Co.—Supreme Judicial Court, Mass. 

United States Fire and Marine Ins. Oo. 
vs. Tardy.— Supreme Court, Ala. 

Donnald et al. vs. Piedmont and Ar- 
lington Life Ins. Co.—Supreme Court, Ala. 


—Hon. William Selby, Superintend- 
ent of the Insurance Department of Mis- 
souri, will accept our thanks for advance 
sheets of the first part of the Fourth 
Annual Report of that department. Al- 
exis H. Tardy, Esq., of Mobile, will 
also accept our thanks for a transcript 
of the decision of the Supreme Court of 
that State in the case of The United 
States Fire and Marine Ins. Co. vs. 
Tardy. We are also under obligation to 
J. Nelson Harris, Esq., of Louisville, 
for the decision of Chancellor Bruce, in 
the case of Grigsby vs. The St. Louis 
Mutual Life Ins. Co., and to Hon. 
Oharles A. Wailes, Insurance Commis- 
sioner, for the Supplementary Report of 
his department. 


—aAn attorney, not celebrated for his 
probity, was robbed one night on his 
way home from Wicklow to Dublin. 
His father meeting Baron O’Grady next 
day said, ‘‘ My lord, have you heard of 
my son’s robbery?” ‘No, indeed,” re- 
plied the baron, with a good degree of 
surprise ; “‘ pray, whom did he rob ?” 


—A correspondent of the London 
Times writes as follows : 

‘* Let me direct attention to the list of 
survivors at the present moment in the 
last government tontine of 1789. The 
lives of the nominees were by the act to 
be taken as existent in October, 1790 ; 
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consequently, any individual now living 
must have attained the age of 82; but 
on reference to the last published list of 
survivors, I find that the ages of the 
nominees then given vary from 16 yearg 
downwards, and that of these upwards 
of 180 were still in existence; conse- 
quently the eldest life would at the pre- 
sent moment be 98, and the youngest at 
least 82. The average between these 
can be struck with exactness by refer- 
ence to the list; but I have not time for 
this. But taking the half of 16, the 
highest life, you have the extraordinary 
fact that there are now—in the year 1872 
at least—180 living (in a class) whose 
average is 90.” 


—A recent writer says : 

‘We were speaking of handsome men 
the other evening, and I was wondering 
why K. had so lost the beauty for 
which, five years ago, he was so famous, 
‘Oh! it’s because he never did any- 
thing,’ said B. ‘He never worked, 
though he suffered. You must have the 
mind chiseling away at the features, if 
you want handsome middle-aged men.’ 
Since hearing that remark I have been 
on the watch to see whether it is gener- 
ally true, and it is. A handsome man 
who does nothing but eat and drink 
grows flabby, and the fine lines of his 
features are lost ; but the hard thinker 
has an admirable sculptor at work, keep- 
ing his fine lines in repair, and con- 
stantly going over his face, endeavoring 
to improve the original design.” 


—Mont Cenis Tunnel cost $15,000,- 
000.00, or $1,030.00 per lineal yard. It 
is claimed that the work could now be 
done for one half the above amount, the 
difference being the true value of expe- 
rience in this instance, 


—A comparison of the rates in Eng- 
lish, German and American life compa- 
nies, shows that no foreign stock com- 
pany has lower rates than American 
stock eompanies, excepting for the age 
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of 60, where a few of the English rates 
are under the American standard. In 
mutual companies the German are in 
about 56, and the English in about 44, 
per cent. of cases cheaper than the 
American. Between the English and 
the German the lower rates are found 
among the latter. 


—A Berlin correspondent of the Pall 
Mall Gazetle, writes : 

‘* The Berlin fire brigade is composed 
of a fire director, who exercises supreme 
command ; a fire inspector, and four 
fire-masters, all of whom are architects, 
and belong to the army reserve ; forty- 
eight firemen, holding the rank of non- 
commissioned officers ; and 196 privates, 
all bricklayers and carpenters by trade, 
and strong, healthy, and active men, 
who have served their time in the army. 
Besides the foregoing, there is a corps 
of 800 laborers, acting under the direc- 
tion of the firemen, and who are em- 
ployed besides as the general scaven- 
gers of the city. Two thirds of the fire- 
men are always on duty, while the re- 
maining third are at liberty to follow 
their ordinary avocations, the general 
rule being for one day off duty, to fol- 
low two days on. As regards the of- 
ficers, however, there is no such regula- 
tion. The inspector receives a salary of 
1,350 thalers, about £200 per annum ; 
the fire-masters, 950 thalers, or £142 ; 
the foremen, £67; the privates, £57 ; 
and the laborers, who have to give all 
their time, £52. They receive their uni- 
forms, of course, in addition. The 
brigade possesses 7 floating engines, 42 
horse fire-engines, 9 hand engines, 4 
firc-cscapes, with feeding pumps, water- 
trucks, vans for firemen, hose trucks, 
ladders, etc., in proportion. At least 
one fire-engine form headquarters at- 
tends every fire, whether large or small, 
and at important fires the entire brigade 
turns out. In connection with the Ber- 
lin fire-brigade there are 65 principal tel- 
egraph stations with signaling apparatus 
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and 68 smaller stations with simply 
warning apparatus. The entire annual 
cost of the Berlin fire-brigade, including 
its system of telegraphy, averages be- 
tween £27,000 and £28,000, of which 
nearly £5,000 is contributed by the 
government, the remainder being borne 
by the municipality. While taking full 
credit for the admirable discipline of 
the men under his command, Fire- 
Director Scabell attributes the mastery 
which the Berlin brigade almost invari- 
ably gains over even the most threaten- 
ing fires to three causes: 1. The com- 
pleteness of its telegraphic system, which 
insures instant intimation of a fire hav- 
ing broken out. 2. The large number 
of fire-plug:, and the mains being always 
turned on. 3. The breadth of the Berlin 
streets, and absence of courts and other 
narrow thoroughfares, such as abound 
in London.” 


—The Dwelling House Insurance 
Company, of Boston, Mass., wrote on 
nearly four millions of dollars worth of 
property during the first four months 
after it commenced business. It insures 
dwelling houses only, and has found 
the specialty very profitable. The capi- 
tal was increased in April from $200,000 
to $300,000. Mr. Arthur William Hoe 
bart, late president of the Mutual Benefit 
Fire, of Boston, an experienced and 
capable underwriter, is its president. 


—The following toast was pronounced 
at a firemen’s dinner, and was received 
with great applause: ‘* The ladies. 
Their eyes kindle the only flame against 
which there is no insurance.” 


—A fellow in Dublin once committed 
a trifling offence, for which the judge 
pronounced the following sentence : 
‘The sentence of the court is, that you 
shall be flogged from the Bank to the 
Quay.” The prisoner, hastily interrupt- 
ing the judge, said, ‘Thank you, my 
lord, you have done your worst.” ‘‘ No,” 
returned the judge—‘*‘ and back again.” 





